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PARTI 
Nature of the Constitution 


CHAPTER 1 
THE HISTORICAL BACKGROUND 


THE very fact that the Constitution of the Indian Republic is the 


Utilit ice product not of a political revolution but of the 
Historical "Retro. esearch and deliberations of a body of eminent 
spect. representatives of the people who sought to improve 


upon the existing system of administration, makes a 
retrospect of the constitutional development indispensable for a proper 
understanding of this Constitution. 


Practically the only respect in which the Constitution of 1949! differs 
from the constitutional documents of the preceding two centuries is that 
while the latter had been imposed by an imperial power, the Republican 
Constitution was made by the people themselves, through representatives 
assembled in a sovereign Constituent Assembly. That explains the majesty 
and ethical value of this new instrument and also the significance of those of 
its provisions which have been engrafted upon the pre-existing system. 


For our present purposes we need not go beyond the year 1858 when 
the British Crown assumed sovereignty over India from the East India 
Governmant ot Company, and Parliament enacted the first statute for 
India Act, 1858. the governance of India under the direct rule of the 

British Government,—the Government of India Act, 
1858 (21 & 22 Vict, c. 106). This Act serves as the starting point of our 
survey because it was dominated by the principle of absolute imperial 
control without any popular participation in the administration of the 
country, while the subsequent history up to the making of the Constitution is 
one of gradual relaxation of imperial control and the evolution of 
responsible government. By this Act, the powers of the Crown were to be 
exercised by the Secretary of State for India, assisted by a Council of fifteen 
members disi as the Council of India). The Council was composed 
exclusively of people from England, some of whom were nominees of the 
Crown while others were the representatives of the Directors of the East 
India Co. The Secretary of State, who was responsible to the British 
Parliament, governed India through the Governor-General, assisted by an 
Executive Council, which consisted of high officials of the Government. 


The essential features of the system? introduced by the Act of 1858 
were— 


(a) The administration of the country was not only unitary but rigidly 
centralised. Though the territory was divided into Provinces with a 
Governor or Lieutenant-Governor aided by his Executive Council at the 
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head of each of them, the Provincial Governments were mere agents of the 
Government of India and had to function under the superintendence, 
direction and control of the Governor-General in all matters relating to the 
government of the Province.? 


(b) There was no separation of functions, and all the authority for the 
governance of India,—civil and military, executive and legislative, —was 
vested in the Governor-General in Council who was responsible to the 
Secretary of State.? 


(c) The control of the Secretary of State over the Indian administration 
was absolute. The Act vested in him the ‘superintendence, direction and 
control of all acts, operations and concerns which in any way related to the 
Government or revenues of India’, Subject to his ultimate responsibility to 
the British Parliament, he wielded the Indian administration through the 
Governor-General as his agent and his was the last word, whether in matters 
of policy or of details.? 


(d) The entire machinery of administration was bureaucratic, totally 
unconcerned about public opinion in India. 


The Indian Councils Act of 1861 introduced a grain of popular 
element insofar as it provided that the Governor-General's Executive 
: 4. Council, which was so long composed exclusively of 
EA SA Councils officials, should include je n additional non-of ficial 
members, while transacting legislative business as a 
Legislative Council. But this Legislative Council was neither representative 
nor deliberative in any sense, The members were nominated and their 
functions were confined exclusively to a consideration of the legislative 
proposals placed before it by the Governor-General. It could not, in any 
manner, criticise the acts of the administration or the conduct of the 
authorities. Even in legislation, effective powers were reserved to the 
Governor-General, such as—(a) giving prior sanction to Bills relating to 
certain matters, without which they could not be introduced in the 
Legislative Council; (b) vetoing the Bills after they were passed or reservin 
them for consideration of the Crown; (c) legislating by Ordinances whic 
were to have the same authority as Acts made by the Legislative Council. 


Similar provisions were made by the Act of 1861 for Legislative 
Councils in the Provinces. But even for initiating legislation in these 
Provincial Councils with respect to many matters, the prior sanction of the 
Governor-General was necessary. 


Two improvements upon the preceding state of affairs as regards the 
Indian and Provincial Legislative Councils were introduced by the Indian 
Councils Act, 1892, namely that (a) though the 
majority of official members were retained, the non- 
official members of the Indian Legislative Couacil 
were henceforth to be nominated by the Bengal Chamber of Commerce and 
the Provincial Legislative Councils, while the non-official members of the 
Provincial Councils were to be nominated by certain local bodies such as 
universities, district boards, municipalities; (b) the Councils were to have the 
power of discussing the annual statement of revenue and expenditure, Że., 
the Budget and of addressing questions to the Executive. 


Indian Councils 
Act, 1892, 
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This Act is notable for its object, which was explained by the Under- 
Secretary of State for India thus: 
“to widen the basis and expand the functions of the Government of India, and to 


give further opportunities to the non-official and native elements in Indian society to 
take part in the work of the Government,” 


The first attempt at introducing a representative and popular element 
Morley-Minto  re- Was made by the Morley-Minto Reforms, known by 
forms and the the names of the then Secretary of State for India 
Indian — Councils (Lord MORLEY) and the Viceroy (Lord ee 
mat) ERON were implemented by the Indian Councils Act, 1909. 


The changes relating to the Provincial Legislative Councils were, of 
course, more advanced. The size of these Councils was enlarged by 
including elected non-official members so that the official majority was gone. 
An element of election was also introduced in the Legislative Council at the 
Centre but the official majority there was maintained. 


The deliberative functions of the Legislative Councils were also 
increased by this Act by giving them the opportunity of influencing the 
policy of the administration by moving resolutions on the Budget, and on 
any matter of public interest, save certain specified subjects, such as the 
Armed Forces, Foreign Affairs and the Indian States, 


On the other hand, the positive vice of the system of election 
introduced by the Act of 1909 was that it provided, for the first time, for 
separate representation of the Muslim community and thus sowed the seeds 
of separatism‘ that eventually led to the lamentable partition of the country. 
It can hardly be overlooked that this idea of separate electorates for the 
Muslims was synchronous with the formation of the Muslim League as a 
political party (19065). 


Subsequent to this, the Government of India Act, 1915 (5 & 6 Geo. V., 
c. 61) was passed merely to consolidate all the preceding Government of 
India Acts so that the existing provisions relating to the government of India 
in its executive, legislative and judicial branches could be had from one 
enactment. 


The next landmark in constitutional development of India is the 
Montagu-Chelms.  Montagu-Chelmsford Report which led to the 
ford port and enactment of the Government of India Act, 1919. It 
the Government of was, in fact, an amending Act, but the amendments 
India Act, 1919. introduced substantive changes into the existing 
system. 


The Morley-Minto Reforms failed to satisfy the aspirations of the 
nationalists in India inasmuch as, professedly, the Reforms did not aim at 
the establishment of a Parliamentary system of government in the country 
and provide for the retention of the final decision on all questions in the 
hands of the irresponsible Executive. 


The Indian National Congress which, established in 1885, was so long 
under the control of Moderates, became more active during the First World 
War and started its campaign for self-government (known as the ‘Home 
Rule' movement). In response to this popular demand, the British 
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Government made a declaration on August 20, 1917, that the policy of His 
Majesty's Government was that of— 


"Increasing association of Indians in every branch of the administration and the 
gradual development of selfgoverning institutions with a view to progressive 
realisation of responsible government in British India as an integral part of the 
British Empire." 


The then Secretary of State for India (Mr. E.S. Montagu) and the 
Governor-General (Lord CHELMSFORD), entrusted with the task of 
formulating proposals for carrying out the above policy and the Government 
of India Act, 1919, gave a legal shape to their recommendations. 


— — The main features of the system introduced 
duced Io tha het by the Government of India Act, 1919, were as 
of 1919. follows*: 


L Dyarchy in the Provinces. Responsible government in the Provinces 
was sought to be introduced, without impairing the responsibility of the 
Governor (through the Doremi Gensralt, for the administration of the 
Province, by resorting to device known as 'Dyarchy' or dual government. 
The subjects of administration were to be divided (by Rules made under the 
Act) into two categories— Central and Provincial. The Central subjects were 
those which were exclusively kept under the control of the Central 
Government. The Provincial subjects were sub-divided into ‘transferred’ and 
‘reserved’ subjects. 


Of the matters assigned to the Provinces, the ‘transferred subjects’ were 
to be administered by the Governor with the aid of Ministers responsible to 
the Legislative Council in which the proportion of elected members was 
raised to 70 per cent. The foundation of responsible government was thus 
laid down in the narrow sphere of ‘transferred’ subjects. 


The 'reserved subjects', on the other hand, were to be administered by 
the Governor and his Executive Council without any responsibility to the 
Legislature. 


IL Relaxation of Central control over the Provinces. As stated aban the 
Rules made under the Government of India Act, 1919, known as the Devo- 
lution Rules, made a separation of the subjects of administration into two 
categories—Central and Provincial. Broadly speaking, subjects of all-India 
importance were brought under the category ‘Central’, while matters 
primarily relating to the administration of the provinces were classified as 
Provincial’, This meant a relaxation of the previous Central control over the 
provinces not only in administrative but also in legislative and financial 
matters. Even the sources of revenue were divided into two categories so 
that the Provinces could run the administration with the aid of revenue 
raised by the Provinces themselves and for this purpose, the provincial 
budgets were separated from the Government of India and the Provincial 
Legislature was empowered to present its own budget and levy its own taxes 
relating to the provincial sources of revenue. 


At the same time, this devolution of power to the Provinces should not 
be mistaken for a federal distribution of powers. Under the Act of 1919, the 
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Provinces got power by way of delegation from the Centre. The Central 
Legislature, therefore, retained power to legislate for the whole of India, 
relating to any subject, and it was subject to such paramount power of the 
Central Legislature that the Provincial Legislature got the power "to make 
laws for the peace and good government of the territories for the time being 
constituting that province". 


The control of the Governor-General over Provincial legislation was 
also retained by a laying down that a Provincial Bill, even though assented 
to by the Governor, would not become law unless assented to also by the 
Governor-General, and by empowering the Governor to reserve a Bill for 
the consideration of the Governor-General if it related to matters specified in 
this behalf by the Rules made under the Act. 


IL The Indian Legislature made more representative. No responsibility 
was, however, introduced at the Centre and the Governor-General in 
Council continued to remain responsible only to the British Parliament 
through the Secretary of State for India. Nevertheless, the Indian Legislature 
was made more representative and, for the first time, bi-cameral. It was to 
consist of an Upper House, named the Council of State, composed of 60 
members of whom 34 were elected, and a Lower House, named the 
Legislative Assembly, composed of about 144 members of whom 104 were 
elected. The powers of both the Houses were equal except that the power to 
vote supply was given exclusively to the Legislative Assembly. The 
electorates were, however, arranged on a communal and sectional basis, 
developing the Morley-Minto device further. 


The Governor-General's overriding powers in respect of Central legisla- 
tion were retained in the following forms—{(i) his prior sanction was required 
to introduce Bills relating to certain matters; (ii) he had the power to veto or 
reserve for consideration of the Crown any Bill passed by the Indian Legisla- 
ture; (iii) he had the converse power of certifying any Bill or any grant 
refused to be passed or made by the Legislature, in which case it would 
have the same effect as if it was passed or made by the Legislature; (iv) he 
could make Ordinances, having the force of law for a temporary period, in 
case of emergency. 


The Reforms of 1919, however, failed to fulfil the aspiration of the 

: eople in India, and led to an agitation by the 

A pios ef 1819 S ongress (then under the leadership of Mahatma 

Gandhi) for ‘Swaraj’ or ‘self-government’, independent 

of the British Empire, to be attained through ‘Non-cooperation’. The 
shortcomings of the 1919 system, mainly, were— 


(i) Notwithstanding a substantial measure of devolution of power to the 
Provinces the structure still remained unitary and centralised “with the 
Governor-General in Council as the keystone of the whole constitutional 
edifice; and it is through the Governor-General in Council that the Secretary 
of State and, ultimately, Parliament discharged their responsibilities for the 
peace, order and psi] government of India" It was the Governor-General 
and not the Courts who had the authority to decide whether a particular 
subject was Central or Provincial. The Provincial Legislatuare could not, 
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without the previous sanction of the Governor-General, take up for 
consideration any bill relating to a number of subjects. 

(ii) The greatest dissatisfaction came from the working of Dyarchy in 
the Provincial sphere. In a large measure, the Governor came to dominate 
ministerial poter by means of his overriding financial powers and control 
over the official block in the Legislature. In practice, scarcely any question of 
importance could arise without affecting one or more of the reserved 
departments. The impracticability of a division of the administration into two 
water-tight compartments was manifested beyond doubt. The main defect of 
the system from the Indian standpoint was the control of the purse. Finance 
being à reserved subject, was placed in ch of a member of the Executive 
Council and not a Minister. It was impossible for any Minister to implement 
any progressive measure for want of funds and together with this was the 
further fact that the members of the Indian Civil Service, through whom the 
Ministers were to implement their policies, were recruited by the Secretary 
of State and were responsible to him and not to the Ministers. Above all was 
the overriding power of the Governor who did not act as a constitutional 
head even with respect to the transferred subjects. There was no provision 
for collective responsibility of the Ministers to the Provincial Legislature. The 
Ministers were appointed individually, acted as advisers of the Governor, 
and differed from members of the Executive Council only in the fact that 
they were non-officials. The Governor had the discretion to act otherwise 
than in accordance with the advice of his Ministers; he could certify a grant 
refused by the entm or a Bill rejected by it if it was regarded by him as 
essential for the due discharge of his responsibilities relating to a reserved 
subject. 

It is no wonder, therefore, that the introduction of ministerial 

overnment over a part of the Provincial sphere proved ineffective and 
failed to satisfy Indian aspirations. 

The persistent demand for further reforms, attended with the 

1 . dislocation caused by the Non-cooperation movement, 
The Simon Commi- jed the British Government in 1927 to appoint a 
— Statuto Commission, as envisaged js the 
Government of India Act, 1919 itself (s. 84A), to inquire into and report on 
the working of the Act and in 1929 to announce that Dominion Status was 
the goal of Indian political developments. The Commission, headed by Sir 
John Simon, reported in 1930. 

The Report was considered by a Round Table Conference consisting 
of the delegates of the British Government and of British India as well as of 
the Rulers of the Indian States (inasmuch as the scheme was to unite the 
Indian States with the rest of India under a federal scheme). A White Paper, 
prepared on the results of this Conference, was examined by a Joint Select 
Committee of the British Parliament and the Government of India Bill was 
drafted in accordance with the recommendations of that Select Committee, 
and passed, with certain amendments, as the Government of India Act, 
1935. 

Before analysing the main features of the system introduced by this 
Act, it should be pointed out that this Act went 
another step forward in perpetuating the communal 


“Communal 
5 cleavage between the Muslim and the non-Muslim 


Award 
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communities, by prescribing separate electorates on the basis of the 
"Communal Award' which was issued by Mr. Ramsay MacDonald, the 
British Prime Minister, on August 4, 1932, on the ground that the two major 
communities had failed to come to an agreement. From now onwards, the 
agreement between the two religious communities was continuously hoisted 
as a condition precedent for any further political advance. The Act of 1935, 
it should be noted, provided separate representation not only for the 
Muslims, but also for the Sikhs, the Europeans, Indian Christians and Anglo- 
Indians and thus created a serious hurdle in the way of the building up of 
national unity, which the makers of the future Constitution found it almost 
insurmountable to overcome even after the Muslims had partitioned for a 
separate State. 


The main features of the governmental system prescribed by the Act of 
1935 were as follows— 


(a) Federation and Provincial Autonomy. While under all the previous 
Government of India Acts, the government of India 
Mais a egy oo Nine was unitary, the Act of 1935 prescribed a federation, 
duced" by the taking the Provinces and the Indian States as units. 
Government of But it was optional for the Indian States to join the 
India Act, 1935. Federation; and since the Rulers of the Indian States 
never gave their consent, the Federation envisaged by 

the Act of 1935 never came into being. 


But though the Part relating to the Federation never took effect, the 
Part relating to Provincial Autonomy was given effect to since April, 1937. 
The Act divided e eos powers between the Provincial and Central 
Legislatures, and within its defined sphere, the Provinces were no longer 
delegates of the Central Government, but were autonomous units of 
administration. To this extent, the Government of India assumed the role of 
a federal government vis-a-vis the Provincial Government, though the Indian 
States did not come into the fold to complete the scheme of federation. 


The executive authority of a Province was also exercised by a 
Governor on behalf of the Crown and not as a subordinate of the Governor- 
General. The Governor was required to act with the advice of Ministers 
responsible to the Legislature. 


But notwithstanding the introduction of Provincial Autonomy, the Act 
of 1935 retained control of the Central Government over the Provinces in a 
certain sphere—by requiring the Governor to act ‘in his discretion’ or in the 
exercise of his ‘individual judgment’ in certain matters. In such matters, the 
Governor was to act without ministerial advice and under the control and 
directions of the Governor-General, and, through him, of the Secretary of 
State. 


p D at the Centre. The executive authority of the Centre was 
vested in the Governor-General (on behalf of the Crown), whose functions 
were divided into two groups— 


0 The administration of defence, external affairs, ecclesiastical affairs, 
and of tribal areas, was to be made by the Governor-General in his 
discretion with the help of ‘counsellors’, appointed by him, who were not 
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responsible to the Legislature, (ii) With regard to matters other than the 
above reserved subjects, the Governor-General was to act on the advice of a 
‘Council of Ministers’ who were responsible to the Legislature. But even in 
regard to this latter sphere, the Governor-General might act contrary to the 
advice so tendered by the ministers if any of his ‘special responsibilities’ was 
involved. As regards the special responsibilities, the Governor-General was 
to act under the control and directions of the Secretary of State. 


But, in fact, neither any ‘Counsellors’ nor any Council of Ministers 
responsible to the Legislature came to be appointed under the Act of 1935; 
the old Executive Council provided by the Act of 1919 continued to advise the 
Governor-General until the Indian Independence Act, 1947. 


P The Legislature. The Central Legislature was bi-cameral, consisting 
of the Federal Assembly and the Council of State. 


In six of the Provinces, the Legislature was bi-cameral, comprising a 
Legislative Assembly and a Legislative Council. In the rest of the Provinces, 
the Legislature was uni-cameral. ; 


The legislative powers of both the Central and Provincial Legislatures 

were subject to various limitations and neither could be said to have 

ossessed the features of a sovereign Legislature. Thus, the Central 
gislature was subject to the following limitations: 


(i) Apart from the Governor-General's power of veto, a Bill passed by 
the Central Legislature was also subject to veto by the Crown. 


(ii) The Governor-General might prevent discussion in the Legislature 
and suspend the proceedings in regard to any Bill if he was satisfied that it 
would affect the discharge of his special responsibilities. 


(iii) Apart from the power to promulgate Ordinances during the recess 
of the Legislature, the Governor-General had independent powers of 
legislation, concurrently with those of the Legislature. Thus, he had the 

ower to make temporary Ordinances as well as permanent Acts at any time 
for the discharge of his special responsibilities. 


(iv) No bill or amendment could be introduced in the Legislature 
without the Governor-General's previous sanction, with respect to certain 
matters, ¢.g., if the Bill or audi iiim sought to repeal or amend or was 
repugnant to any law of the British Parliament extending to India or any 
Governor-General's or Governor's Act, or if it sought to affect matters as 
respects which the Governor-General was required to act in his discretion. 


There were similar fetters on the Provincial Legislature. 


The Instruments of Instructions issued under the Act further required 
that Bills relating to a number of subjects, such as those derogating from the 
powers of a High Court or affecting the Permanent Settlement, when 
presented to the Governor-General or a Governor for his assent, were to be 
reserved for the consideration of the Crown or the Governor-General, as the 
case might be. 


(d) Distribution of legislative powers between the Centre and the Provinces. 
Though the Indian States did not join the Federation, the federal provisions 
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of the Government of India Act, 1935, were in fact applied as between the 
Central Government and the Provinces. 


Legislatures and, subject to the provisions mentioned below, neither 
Legislature could transgress the powers assigned to the other. 


A three-fold division was made in the Act— 


(i) There was a Federal List over which the Federal Legislature had 
exclusive powers of legislation. This List included matters such as External 
affairs; Currency and coinage; Naval, military and air forces; census, (ii) 
There was a Provincial List of matters over which the Provincial Legislature 
had exclusive jurisdiction, e.g., Police, Provincial Public Service, Education. 
e) There was a Concurrent List of matters over which both the Federal and 

rovincial Legislature had com etence, ¢.g., Criminal law and procedure, 
Civil procedure, Marriage and divorce, Arbitration. 


The Federal Legislature had the power to legislate with respect to 
matters enumerated in the Provincial List if a Proclamation of Emer ency 
was made by the Governor-General, The Federal Legislature could also 
legislate with respect to a Provincial subject if the Legislatures of two or 
more Provinces desired this in their common interest. 


In case of repugnancy in the Concurrent field, a Federal law prevailed 
over a Provincial law to the extent of the repugnancy, but if the Provincial 
law having been reserved for the consideration of the Governor-General 
received his assent, the Provincial law prevailed, notwithstanding such 


repugnancy, 


The allocation of residuary power of legislation in the Act was unique. 
It was not vested in either the Central or the Provincial Legislature but the 
Governor-General was empowered to authorise either the Federal or the 
Provincial Legislature to enact a law with respect to any matter which was 
not enumerated in the Legislative Lists. 


It is to be noted that ‘Dominion Status’, which was promised hy the 
Simon Commission in 1929, was not conferred by the Government of India 
Act, 1935. 


The circumstances leading to the enactment of the Indian 
Independence Act, 1947,8 will be explained in the next Chapter. But the 
Changes introdu. Changes introduced by this Act into the structure of 
ced by the Indian government pending the drawing up of a Constitution 
Independence Act, for independent India by Constituent Assembly, 
1947. should be pointed out in the present context, so as to 

offer à correct and comprehensive picture of the 
background against which the Constitution was made. 
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In pursuance of the Indian Independence Act, the Government of 
India Act, 1935, was amended by the Adaptation Orders, both in India and 
Pakistan, in order to provide an interim Constitution to each of the two 
Dominions until the Constituent Assembly could draw up the future 
Constitution. 


The following were the main results of such adaptations:— 


(a) Abolition of the Sovereignty and Responsibility of the British Parlia- 
ment, As has been already explained, by the Government of India Act, 1858, 
the Government of India was transferred from the East India Company to 
the Crown. By this Act, the British Parliament became the direct guardian of 
India, and the office of the Secretary of State for India was created for the 
administration of Indian affairs,—for which the Secretary of State was to be 
responsible to Parliament. Notwithstanding dual relaxation of the control, 
the Governor-General of India and the Provincial Governors remained 
substantially under the direct control of the Secretary of State until the 
Indian Independence Act, 1947, so that— 


“in constitutional theory, the Government of India is a subordinate official 
Government under His Majesty’s Government.” 


The Indian Independence Act altered this constitutional position, root 
and branch. It declared that with effect from the 15th August, 1947 (referred 
to as the hse day’), India ceased to be a Dependency and the 
suzerainty of the British Crown over the Indian States and the treaty 
relations with Tribal Areas also lapsed from the date. 


The responsibility of the British Government and Parliament for 
administration of India having ceased, the office of the Secretary of State for 
India was abolished. 


) The Crown no longer the source of authority. So long as India 
remained a Dependency of the British Crown, the Government of India was 
carried on in the name of His Majesty. Under the Act of 1935, the Crown 
came into further prominence owing to the scheme of the Act being federal, 
and all the units of the federation, including the Provinces, drew their 
authority direct from the Crown. But under the Independence Act, 1947, 
neither of the two Dominions of India and Pakistan derived its authority 
from the British Isles. 


(c) The Governor-General and Provincial Governors to act as constitutional 
heads, The Governors-General of the two Dominions became the 
constitutional heads of the two new Dominions as in the case of the other 
Dominions. This was, in fact, a nece corollary from ‘Dominion Status’ 
which had been denied to India by the Government of India Act, 1935, but 
conceded by the Indian Independence Act, 1947. 


According to the adaptations under the Independence Act, there was 
no longer any Executive Council as under the Act of 1919 or ‘counsellors’ as 
envisaged by the Act of 1935. The Governor-General or the Provincial 
Governor was to act on the advice of a Council of Ministers having the 
confidence of the Dominion Legislature or the Provincial Legislature, as the 
case might be. The words "in his discretion", *acting in his discretion" and 
“individual judgment" were effaced from the Government of India Act, 
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1935, wherever they occurred, with the result that there was now no sphere 
in which these constitutional heads could act without or t the wishes of 
the Ministers. Similarly, the powers of the Governor-General to require 
Governors to discharge certain functions as his agents were deleted from the 
Act. 


The Governor-General and the Governors lost extraordinary powers of 
legislation so as to compete with the Legislature, by passing Acts, Proclama- 
tions and Ordinances for ordinary legislative purposes, and also the power 
of certification. The Governor's power to suspend the Provincial Constitu- 
tion was taken away. The Crown also lost its right of veto and so the 
Governor-General could not reserve any bill for the signification of His 
Majesty’s pleasure, 


(d) Sovereignty of the Dominion Legislature. The Central Legislature of 
India, composed of the Legislative Assembly and the Council of States, 
ceased to exist on August 14, 1947. From the ‘appointed day’ and until the 
Constituent Assemblies of the two Dominions were able to frame their new 
Constitutions and new Legislatures were constituted thereunder,—it was the 
Constituent Assembly itself, which was to function also as the Central 
Legislature of the Dominion to which it belonged. In other words, the 
Constituent Assembly of either Dominion (until it itself desired otherwise), 
was to have a dual function, constituent as well as legislative. 


The sovereignty of the Dominion Legislature was complete and no 
sanction of the Governor-General would henceforth be required to legislate 
on any matter, and there was to be no repugnancy by reason of 
contravention of any Imperial law. 
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CHAPTER 2 


THE MAKING OF THE 
CONSTITUTION 


Demand for a THE demand that India's political destiny should 
Constitution be determined by the Indians themselves had been 
framed by a Con- put forward by Mahatma Gandhi as early as in 1922. 


stituent Assembly 
"Swaraj will not be a free gift of the British Parliament; it 
will be a declaration of India's full self-expression. That it will be expressed ey on 
an Act of Parliament is true but it will be merely a courteous ratification of the 
declared wish of the people of India even as it was in the case of the Union of South 
rica." 


The failure of the Statutory Commission and the Round Table 
Conference which led to the engctmen rem of India Act, 
1935, to satisfy Indian aspirations e demand for a Constitution 
made by the people of India without outside interference, which was 
officially asserted by the National Congress in 1935. In 1938, Pandit Nehru 
definitely formulated his demand for a Constituent Assembly thus: 

“The National Congress stands for independence and democratic state. It has 


proposed that the constitution of free India must be framed, without outside 
interference, by a Constituent Assembly elected on the basis of adult franchise." 


This was reiterated by the Working Committee of the Congress in 


1939. Lhelktana Sesion, prorded . 


This demand was, however, resisted by the British Government until 
the outbreak of World War II when external circumstances forced them to 
i realise the urgency of solving the Indian constitutional 
o INO problem. In 1940, the Coalition Government in 
England recognised the principle that Indians should themselves frame a 
new Constitution for autonomous India, and in March 1942, when the 
Japanese were at the doors of India, they sent Sir Stafford Cripps, a member 
of the Cabinet, with a draft declaration on the proposals of the British 
Government which were to be adopted (at the end of the War) provided the 
two major political parties (Congress and the Muslim League)! could come 
to an agreement to accept them, viz. — 


(a) that the Constitution of India was to be framed by an elected 
Constituent Assembly of the Indian people; 


(b) that the Constitution should give India Dominion Status, —equal 
partnership of the British Commonwealth of Nations; 


(c) that there should be one Indian Union comprising all the Provinces 
and Indian States; but 


[14] 
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(d) that any province "i Indian State) which was-not prepared to 
accept the Constitution would be free to retain its constitutional position 
existing at that time and with such non-acceding Provinces the British 
Government could enter into separate constitutional arrangements. 


But the two parties failed to come to an agreement to accept the 
proposals, and the Muslim League urged— 
(a) that India should be divided into two autonomous States on communal 
lines, and that some of the Provinces, earmarked by Mr. Jinnah, should form an 
independent Muslim State, to be known as Pakistan; 


(b) that instead of one Constituent Assembly, there should be two Constituent 
Assemblies, e, a separate Constituent Assembly for building Pakistan. 


After the rejection of the ADDS proposals (followed by the dynamic 
‘Quit India’ campaign launched by the Congress), various attempts to 
Cabinet Delegation. "econcile the two parties were made including the 

Simla Conference held at the instance of the 
Governor-General, Lord WAVELL. These having failed, the British Cabinet 
sent three of its ówn members? including Cripps himself, to make another 
serious attempt. But the Cabinet Delegation, too, failed in making the two 
major parties come to any agreement and were, accordingly, obliged to put 
forward their own proposals, which were announced simultaneously in India 
and in England on the 16th May, 1946. 


The proposals of the Cabinet Delegation sought to effect a compromise 


between a Union of India and its division. While the Cabinet Delegation - 
definitely rejected the claim for a separate Constituent Assembly and a 
separate State for the Muslims, the scheme which they recommende 


involved a virtual acceptance of the principle underlying the claim of the - 
Muslim League. 


The broad features of the scheme were— 


a) There would be a Union of India, comprising both British India 
and the States, and having jurisdiction over the subjects of Foreign Affairs, 
Defence and Communications. All residuary powers would belong to the 
Provinces and the States. 


(b) The Union would have an Executive and a Legislature consisting of 
representatives of the Provinces and States. But any question raising a major 
communal issue in the Legislature would require for its decision a majority 
of the representatives of the two major communities present and voting as 
well as a majority of all the members present and voting. 


The Provinces would be freé to form Groups with executives and 
legislatures, and each Group would be competent to determine the 
provincial subjects which would be taken ad roup organisation. 

abin 


The scheme laid "mE. by ^the C ission was, however, 
recommendatory, and it was contemplated by the Mission that it would be 
H.M.G.'s statement adopted by agreement between the two major parties. 
of December 6, A curious situation, however, arose after an election 
1946 for forming the Constituent Assembly was held. The 

Muslim League joined the election and its candidates 
were returned. But a difference of opinion had in the meantime arisen 


between the Congress and the League regarding the interpretation of the 


\ 
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‘Grouping clauses’ of the proposals of the Cabinet Mission. The British 
Government intervened at this stage, and explained to the leaders in 
London that they phe the contention of the League as correct, and on 
December 6, 1946, the British Government published the following 
statement— 
“Should a constitution come to be framed by the Constituent Assembly in which a 
large section of the Indian population had. not been represented. His Majesty's 
Government would not contemplate forcing such a constitution upon any unwilling 
part of the country." 


For the first time, thus, the British Government acknowledged the 
ossibility of two Constituent Assemblies and two States., The result was that 
on December 9, 1946, when the Constituent Assembly first met, the Muslim 


League members did not attend, and the Constituent Assembly began to 
function with the non-Muslim League members. 


The Muslim League next urged for the dissolution of the Constituent 

, Assembly of India on the ground that it was not full 

of Wencdany 20. representative of all sections of the people of India. 

1947. On the other hand, the British Government, by their 
Statement of the 20th February, 1947, declared, — 


D at British rule in India would in any case end by June, 1948, after 
which the British would certainly transfer authority to Indian hands; 
(b) that if by that time a fully representative Constituent Assembly 
failed to work out a constitution in accordance with the proposals 

made by the Cabinet Delegation,— 
*H.M.G. will have to consider to whom the powers of the Central Government in 
British India should be handed over, on the due date, whether as a whole to some 
form of Central Government for British India, or in some areas to the existing 


Provincial Government, or in such other way as seems most reasonable and in the 
best interests of the Indian people." 


The result was inevitable and the League did not consider it necessary 
to join this Assembly, and went on pressing for another Constituent 
Assembly for ‘Muslim India’. " e: 


The British Government next sent Lord MOUNTBATTEN to a as the 
Governor-General, in place of Lord WAVELL, in order to expedite the 
reparations. for the transfer of power, for which they had fixed a rigid time 
limit: Lord MOUNTBATTEN brought the Congress and the League into a 
definite agreement that the two ‘problem’ provinces o e Punjab and 
Bengal would be partitioned so as to form absolute Hindu and Mus 
majority blocks wit Mese Provinces. e League would then get it 
Pakistan—which the Cabinet Mission had so ruthlessly denied it,—minus 
Assam, East Punjab and West Bengal, while the Congress which was taken 
as the representative of the people of India other than the Muslims would 
get the rest of India where the Muslims were in minority. 


gal were to be partitioned was, however, le 
1947 Mem d e Legislative Assemblies of 
1 these two Provinces, meeting in two parts, accordi 
to a plan known as the ‘Mountbatten Plan’. 
The Mountbatten : ade eB - t 
Plan. 
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"The Provincial Legislative Assemblies of Be pnd the Punjab (excluding 
European members) will, therefore, each be asked to meet in two parts, one 
representing the Muslim majority districts and the other the rest of the Province... 
The members of the two pe of each Legislative Assembly sitting separately will 
be empowered to vote whether or not the Province should be partitioned. If a 
simple majority of either Part decides in favour of Partition, division will take place 
and arrangements will be made iiis 14 If partition were decided upon, each 
part of the Legislative Assembly wo decide, on behalf of the areas it 
represented, whether it would join the existing or a new and separate Constituent 
Assembly." 


It was also proposed that there would be a referendum in the North 
Western Frontier Pr and in the Muslim majority district o 
“whether they would join India or Pakistan. The Statement further declared 
HMC: intention "to introduce legislation during the current session for the 
transfer of power this year on’ a Dominion Status basis to one or two 


successor authorities according to decisions taken as a result of the 
announcement.” 


The result of the vote according to the above Plan was a foregone 
conclusion as the representatives of the Muslim majority areas of the two 
xe f Provinces (ie, West Punjab and East Bengal) voted for partition and for 
oining a new Constituent Assembly. The referendum in the North Western 
rontier and Sylhet was in favour of Pakistan. 
On the 26th Jul : ernor-General a ed the setting 
up of a separate Co Asse or Pakistan. The Plan of June 3, 
1947, having been carried out, nothing stood in the way of effecting the 
transfer of power by enacting a statute of the British Parliament in 
accordance with the declaration. 


It must be said to the credit of the Briti t no time 
to e ependence upon the basis bove Plan, and 


The Indian Inde. ‘his Bill was passed and placed on the Statute Book, 


pendence Act, 1947, With amazing speed, as the Indian Independence Act, 


1947 (10 & 11 Geo. VI, c. 30). The Bill, which was 
introduced in Parliament on July 4, received the Royal Assent on July 18, 
1 - 


The most outstanding characteristics of the Indian Independence Act 
was that while other Acts of Parliament relating to the Government of India 
(such as the Government of India Acts from 1858 to 1935) sought to lay 
down a Constitution for the governance of India by the legislative will of the 
British Parliament,—this Act of 1947 did not lay down any such constitution. 
The Act provided that as from the 15th August, 1947 pep is referred 
to in the Act as the ‘appointed date), in place of ‘India’ as defined in the 
Government of India NT 1935, thiere would be set up two independent 

ominions, to be as ia and Pakistan, and the Constituent 

sembly of each Dominion was to have unlimited power to frame and 
adopt any constitution and to repeal any Act of the British Parliament, 
including the Indian Independence Act. 


Under the Act, the Dominion of India got the residu territory of 
India excluding the Provinces of Sind, Baluchistan, West jab, East 
Bengal, and the North Western Frontier Province and the district o Sylhet in 
Assam (which had voted in favour of Pakistan at a referendum, before the 
Act came into force). 
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i The Constituent Assembly, which had been 
Constituent Assem- y 
bly of India. elected for undivided India and held inc hes sitting on 
the 9th December, 1946, reassembled on the 14th 
August, 1947, as the sovereign Constituent Assembly for the Dominion of 
India. 


As to its composition, it should be remembered, that it had been 
elected by indirect election by the members of the Provincial Legislative 
Assemblies (Lower House only), according to the scheme recommended by 
the Cabinet Delegation [see Table II, in the Appendix]. The essentials of this 
scheme were as follows:— 


(1) Each province and each Indian State or group of States were 
allotted the total number of seats proportional to their respective 
opulations roughly in the ratio of one to a million, As a result, the 
vinces were to elect 292 members while the Indian States were 
allotted a minimum of 93 seats. 


(2) The seats in each province were distributed among the three main 
communities, Muslim, Sikh and General, in proportion to their 
respective populations. 


(3) Members of each community in the Provincial Legislative Assembly 
elected their own representatives by the method of proportional 
representation with single transferable vote. 


(4) The method of selection in the case of representatives of Indian 
States was to be determined by consultation. 


As a result of the Partition under the Plan of June 3, 1947, a separate 
Constituent Assembly was set up for Pakistan, as stated earlier, The 
representatives of Bengal, Punjab, Sind, North Western Frontier Province, 
Baluchistan and the Sylhet district of Assam (which had joined Pakistan by a 
referendum) ceased to be members of the Constituent Assembly of India, 
and there was a fresh election in the new Provinces of West Ben and East 
Punjab. In the result, when the Constituent Assembly reassembled on the 
31st October. e membership of the House was reduce 

ost. Of these, Were y present on the 26th N 
1949, and appended their signatures to the Constitution as finall assed. 


The salient principles of the proposed Constitution had been outlined 
by various committees of the Assembly? such as the Union Constitution 
Committee, the Union Powers Committee, Committee on Fundamental 
Rights, and, after a general discussion of the reports of these Committees, 
the Assembly appointed a Drafting Committee on the 29th August, 1947. 
The Drafting Committee, under the Chairmanship of Dr. Ambedks 

nibodied e decision of the Assemb n ditematve—and—additiona 
proposa ne torm of a Draft Constitution of India’ which was publishe 
in February, 1948. The Constituent Assembly next me November, 1948, 


o consider the provisions of the Draft, clause by c ause. Alter several session 


e consi ion ol the c or second reading was comple e 


The Constituent Assembly again sat on the 14th November, 1949, for 


Pelis f the the third reading and finished it on the 26th 
Constitution. ‘ November, 1949, on which date the nstitution 

received the "sign ature of the Presid ent of the 
Assembly and was declared as passed. 
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The provisions relating to citizenship, elections, provisional Parliament, 


Date of Commen. temporary and transitional provisions, were given 
cement of the immediate effect, ie, from Nov 1949. The 
Constitution. rest of the Constitution came into force on the 26th 

January, 1950, and this date is referred to in the 


Constitution as the. ji mencement, * 
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Shamann: fh) Committee on Fundamental Rights and Minorities, It had 54 members. 
Sardar Vallabhbhai Patel was its chairman, (c) Steering Committee. It had 3 members. 
Dr. K.M. Munshi (chairman), Shri Gopalswamy Ayyangar and Shri Bishwanath Das. (d 
Provincial Constitution Committee. 25 members. Sardar Patel as chairman. (e 
Committee on Union Constitution, 15 members, Pt. Nehru as chairman, 

The draft was prepared by Sir B.N. Rau, Adviser to the Constituent Assembly. A 

7-member committee chaired by Sir Alladi Krishnaswamy lyer was set up to examine the 
draft. Dr, B.R. Ambedkar who was minister for law from 15-8-1947 to 26-1-1950 piloted 
the draft constitution in the Assembly. 
Since that date, the Constitution has been freely amended, according to the procedure 
laid down in Art, 368,—no less than 94 times, by 2006 (see Table IV, post). For a text of 
the original Constitution, with its subsequent amendments, see Author's Constitution 
Amendment Acts; Constitutional Law of India, 6th Ed. (Prentice-Hall of India). 


CHAPTER 3 


THE PHILOSOPHY OF THE 
CONSTITUTION 


EVERY Constitution has a philosophy of its own. 


For the 3 Bing 4 underlying our Constitution we must look back into 
The Objectives 'h* historic Objectives Resolution of Pandit Nehru 


Resolution. which was adopted by the Constituent Assembly on 
January 22, 1947,' and which inspired the shaping of 

the Constitution through all its subsequent stages. It reads thus— 
"This Constituent Assembly declares its firm and solemn resolve to proclaim India 


as an Independent Sovereign Republic and to draw up for her future governance a 
Constitution: 


y WHEREIN the territories that now comprise British India, the territories that 


now form the Indian States, and such other parts of India as are outside British 
India and the States as well as such other territories as are willing to be constituted 
into the Independent Sovereign India, shall be a Union of them all; and 

(3) WHEREIN the said territories, whether with their present boundaries or with 
such others as may be determined by the Constituent Assembly and thereafter 
according to the law of the constitution, shall possess and retain the status of 
autonomous units, together with residuary powers, and exercise all powers and 
functions of Government and administration, save and except such powers and 
functions as are vested in or assigned to the Union, or as are inherent or implied in 
the Union or resulting therefrom; and 

(4) WHEREIN all power and authority of the Sovereign Independent India, its 
constituent parts and organs of Governments are derived from the people; and 

(5) WHEREIN shall be guaranteed and secured to_all-theé people of India justice, 
social, economic and political; equality of status, of Oro, and before the 
law; freedom of thought, expression, belief, faith, worship, vocation, association 
and action, subject to law and public-morálity; and 

(6) WHEREIN adequate safeguards shall be provided for minorities, backward 
and tribal areas, and depressed and other backward“ classes; and 

(7) WHEREIN shall be maintained the integrity of the territory of the acr 
and its sovereign gis on land, sea, and air according to justice and the law of 
civilised nations; an 

(8) The ancient land attain its rightful and honoured place in the world and 
make its full and willing contribution to the promotion of world peace and the 
welfare of mankind." 


In the words of Pandit Nehru, the aforesaid Resolution was *something 
more than a resolution. It is a declaration, a firm resolve, a pledge, an 
undertaking and for all of us a dedication". 


It will be seen that the ideal embodied in the above Resolution is 
The Preamble faithfully reflected in the Preamble to the Constitution, 
; which, as amended in 1976,? summarises the aims and 
objects of the Constitution : 


[20] 
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“WE, THE PEOPLE OF INDIA, eee solemnly resolved to constitute India into 
a SOVEREIGN SOCIALIST SECULAR? DEMOCRATIC REPUBLIC and to 
secure to all its citizens: 


JUSTICE, social, economic and political; 
LIBERTY of thought, expression, belief, faith and worship; 
EQUALITY of status and of opportunity; and to promote among them all; 


FRATERNITY assuring the dignity of the individual and the unity and integrity” of 
the Nation: 


IN OUR CONSTITUENT ASSEMBLY this twenty-sixth day of November, 1949, 
Coyne? © ADOPT, ENACT AND GIVE TO OURSELVES THIS CONSTI- 


The importance and utility of the Preamble has been pointed out in 
several decisions of our Supreme Court. Though, by itself, it is not 
enforceable in a Court of law,’ the Preamble to a written Constitution states 
the objects which the Constitution seeks to establish and promote and also 
aids the legal interpretation of the Constitution where the language is found 
to be ambiguous For a proper appreciation of the aims and aspirations 
embodied in our Constitution, therefore, we must turn to the various 
expressions contained in the Preamble, as reproduced above. 


The Preamble to our Constitution serves, two purposes: 


(a) it indicates the source from which the Constitution derives its 
authority; 


(b) it also states the objects which the Constitution seeks to establish and 
promote. 


As has been already explained, the Constitution of India, unlike the 
Independent and preceding Government of India Acts, is not a gift of 
Sovereign the British Parliament. It is ordained by the people of 

India through their representatives assembled in a 
sovereign Constituent Assembly which was competent to determine the 
political future of the country in any manner it liked. The words—'We, the 
people of India.... adopt, enact and give to ourselves this Constitution’, thus, 
declare the ultimate sovereignty of the people of India and that the 
Constitution rests on their authority. 


Sovereignty means the independent authority of a State. It means that it 
has the power to legislate on any subject; and that it is not subject to the 
control of any other State or external power. 


The Preamble declares; therefore, in unequivocal terms that the source 
of all authority under the Constitution is the people of 
India and that there is no subordination to any 
external authority, While Pakistan remained a British Dominion until 1956, 
India ceased to be a Dominion and declared herself a ‘Republic’ since the 
making of the Constitution in 1949. It means a government by the people 
and for the people. 


We have an elected President at the head of our State, and all office 
including that of the President will be open to all citizens. 


Republic. 
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On and from the 26th Jan., 1950, when the Constitution came into 


Sovereignty not in- force, the Crown of England ceased to have any legal 
consistent with or constitutional authority over India and no citizen of 
— ri the India was to have any allegiance to the British Crown. 
: But though India declared herself a Republic, she did 

not sever all ties with the British Commonwealth as 


did Eire, by enacting the Republic of Ireland Act, 1948. In fact, the 
conception of the Commonwealth itself has undergone a change owing to 
India's decision to adhere to the Commonwealth, without acknowledging 
allegiance to the Crown which was the symbol of unity of the Old British 
Empire and also of its successor, the ‘British Commonwealth of Nations’.° It 
is this decision of India which has converted the ‘British Commonwealth',— 
a relic of imperialism,—into a free association of independent nations under 
the honourable name of the *Commonwealth of Nations' This historic 
decision took place at the Prime Ministers’ Conference at London on 
April 27, 1949, where, our Prime Minister, Pandit Nehru, declared that 
notwithstanding her becoming a sovereign independent Republic, India will 
continue—“her full membership of the Commonwealth of Nations and her 
acceptance of the King as the symbol of the free association of the 
independent nations and as such the Head of the Commonwealth.” 


It is to be noted that this declaration is extra-legal and there is no 
mention of it in the Constitution of India. It is a voluntary declaration and 
indicates a free association and no obligation. It only expresses the desire of 
India not to sever her friendly relations with the English people even though 
the tie of political subjugation was severed. The new association was an 
honourable association between independent States. It accepts the Crown of 
England only as a symbolic head of the Commonwealth (having no functions 
to discharge in relation to India as belonged to him prior to the 
Constitution), and having no claim to the allegiance of the citizens of India. 
Even if the King or Queen of England visits India, he or she will not be 
entitled to any precedence over the President of India, Again though as a 
member of the Commonwealth, India has a right to be represented on 
Commonwealth conferences, decisions at Commonwealth conferences will 
not be binding on her and no treaty with a foreign power or declaration of 
war by any member of the Commonwealth will be binding on her, without 
her express consent. Hence, this voluntary association of India with the 
Commonwealth does not affect her sovereignty to any extent and it would 
be open to India to cut off that association at any time she finds it not to be 
honourable or useful. As Pandit Nehru explained— 


“It is an agreement by free will, to be terminated by free will," 


The great magnanimity with which India took this decision in the face 


Promotion of Inter. OL à P acea opposition at home which was the 
national Peace. natural reaction of the manifold grievances under the 

imperialistic rule, and the great fortitude with which 
the association has still been maintained, under the pressure of repeated 
disappointments, the strain of baffling international alignments and the 1976 
upsurge of racialism in England, speak volumes about the sincerity of India's 
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pledge to contribute ‘to the promotion of world peace’ which is reiterated in 
Art. 51 of the Constitution: 
"The State shall endeavour to— 
promote international peace and security; 
maintain just and honourable relations between nations; 


foster respect for international law and treaty obligations in the dealings of 
organised people with one another ; and 


encourage settlement of international disputes by arbitration." 


The fraternity which is professed in the Preamble is thus not confined 
within the bounds of the national territory; it is ready to overflow them to 
reach the loftier ideal of universal brotherhood; which can hardly be better 
expressed than in the memorable words of Pandit Nehru: 

"The only possible, real object that we, in common with other nations, can have is 


the object of co-operating in building up some kind of a world structure, call it one 
world, call it what you like.”” 


Thus, though India declares her sovereignty to manage her own affairs, 
in no unmistakable terms, the Constitution does not support isolationism or 
‘Jingoism’. Indian sovereignty is consistent with the concept of ‘one world’ 
international peace and amity. 


The picture of a ‘democratic republic’ which the Preamble envisages is 
democratic not only from the political but also from 
the social standpoint; in other words, it envisages not 
only a democratic form of government but also a democratic society, infused 
with the spirit of ‘justice, liberty, equality and fraternity’. 


(a) As a form of government, the democracy which is envisaged is, of 
course, a representative democracy and there are in our Constitution no 
agencies of direct control by the people, such as 
‘referendum, or ‘initiative’. The people of India are to 
exercise their sovereignty through a Parliament at the 
Centre and a Legislature in each State, which is to be elected on adult 
franchise? and to which the real Executive, namely, the Council of Ministers, 
shall be responsible. Though there shall be an elected President at the head 
of the Union and a Governor nominated by the President at the head of 
each State, neither of them can exercise any political function without the 
advice of the Council of Ministers’ which is collectively responsible to the 
people’s representatives in the respective Legislatures (excepting functions 
which the Governor is authorised by the Constitution itself to discharge in 
his discretion or on his individual dies aou The Constitution holds out 
equality to all the citizens in the matters of choice of their representatives, 
who are to run the governmental machinery. 


Democracy. 


A Representative 
Democracy. 


Also known as parliamentary democracy, it envisages (i) representation 
of the people, (ii) responsible government, and (i accountability of the 
Council of Ministers to the legislature. The essence of this is to draw a direct 


line of authority from the people through the legislature. The character and 
content of parliamentary democracy in the ultimate analysis depends upon 
the quality of persons who man the legislature as representatives of the 
people. The members of the legislature, thus, must owe their power directly 
or indirectly to the people.!? 
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The ideal of a democratic republic enshrined in the Preamble of the 
Constitution can be best explained with reference to the adoption of 
universal suffrage (which has already been explained 
People: pert. Pec. and the complete equality between the sexes pm eh 
le and for the before the law but also in the political sphere. Political 
eople. etie means the absence of any arbitrary distinction 
etween man and man in the political sphere. In 
order to ensure the ‘political’ justice held out by the Preamble, it was 
essential that every person in the territory of India, irrespective of his 
proprietary or educational qualifications, should be allowed to participate in 
Political Justice. the political system like any other person. Universal 
adult suffrage was adopted with this object in view. 
This means that every five years, the members of the Legislatures of the 
Union and of each State shall be elected by the vote of the entire adult 
population, according to the principle—'one man, one vote’. 


(b) The offering of equal opportunity to men and women, irrespective 
of their caste and creed, in the matter of public employment also 
implements this democratic ideal. The treatment of the minority, even apart 
from the constitutional safeguards, clearly brings out that the philosophy . 
underlying the Constitution has not been overlooked by those in power. The 
fact that members of the Muslim and Christian communities are as a rule 
being included in the Council of Ministers of the Union as well as the States, 
in the Supreme Court, and even in Diplomatic Missions, without any 
constitutional reservation in that behalf, amply demonstrates that those who 
are working the Constitution have not missed its true spirit, namely, that 
every citizen must feel that this country is his own. 


That this democratic Republic stands for the good of a// the people is 
embodied in the concept of a ‘Welfare State’ which 
MN E inspires the Directive Principles of State Policy. The 
‘economic justice’ assured by the Preamble can hardly 
be achieved if the democracy envisaged by the Constitution were confined 
to a ‘political democracy’, In the words of Pandit Nehru:!! 
“Democracy has been spoken of chiefly in the past, as political democracy, roughly 
represented by every person having a vote. But a vote by itself does not represent 
very much to a person who is down and out, to a person, let us say, who is starving 
or hungry. Political democracy, by itself, is not enough except that it may be used 
to obtain a gradually increasing measure of economic democracy, equality and the 
spread of good things of life to others and removal of gross inequalities, "! 


Or, as Dr. Radhakrishnan has put it— 


“Poor people who wander about, find no work, no wages and starve, whose lives 
are.a continual round of sore affliction and pinching poverty, cannot be proud of 
the Constitution or its law."!? 


In short, the Indian Constitution promises not only political but also 
social democracy, as explained by Dr. Ambedkar in his concluding speech 
in the Constituent Assembly: 

"Political democracy cannot last unless there lies at the base of it social democracy. 


What does social democracy mean? It means a way of life which recognises liberty, 
equality and fraternity which are not to be treated as separate items in a trinity. 
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They form a union of trinity in the sense that to divorce one from the other is to 
defeat the very purpose of democracy. Liberty cannot be divorced from equality, 
equality cannot be divorced from liberty. Nor can liberty and equality be divorced from 
fraternity.” 


The State in a democratic society derives its strength from the 
cooperative and dispassionate will of all its free and equal citizens.!? Social 
and economic democracy is the foundation on which political democracy 
would be a way of life in the Indian polity!*. 


(c) The banishment of poverty, not by expropriation of those who have, 

: but by the multiplication of the national wealth and 

Economic Justice. sources and =a equitable distribution thereof 

amongst all who contribute towards its production, is the aim of the State 

envisaged by the Directive Principles. Economic democracy will be installed 

in our sub-continent to the extent that this goal is reached. In short, 

economic justice aims at establishing economic democracy and a ‘Welfare 
State’. 


The ideal of economic justice is to make equality of status meaningful 
and life worth living, at its best removing inequality of opportunity and of 
status—social, economic and political.!5 


Social justice is a fundamental right? Social justice is the 
comprehensive form to remove social imbalance by 
law harmonising the rival claims or the interests of 
different groups and/or sections in the social structure or individuals by 
means of which alone it would be possible to build up a welfare State!” 


Social justice. 


The three have to be secured and protected with 
social Minas and economic empowerment and 
political justice to all the citizens under the rule of 


Liberty, equality 
and fraternity. 


law.!8 


Democracy, in any sense, cannot be established unless certain minimal 


Liberty. rights, which are essential for a free and civilised 
existence, are assured to every member of the 

community. The Preamble mentions these essential individual rights as 
‘freedom of thought, expression, belief, faith and worship’ and these are 
aranteed against all the authorities of the State n Part III of the 


onstitution [vide Arts. 19, 25-28], subject, of course, to the implementation 
of the Directive Principles, for the common good [Art. 31C] and the 
‘fundamental duties’, introduced [Art. 51A], by the 42nd Amendment, 1976. 


‘Liberty’ should be coupled with social restraint and subordinated to 
the liberty of the greatest number for common happiness.!? 


Guaranteeing of certain rights to each individual would be meaningless 
unless all inequality is banished from the social structure and each individual 
is assured of equality of status and opportunity for the development of the 
best in him and the means for the enforcement of the rights guaranteed to 
him. This object is secured in the body of the Constitution, by making illegal 
Equality all discriminations by the State between citizen and 

X citizen, simply on the ground of religion, race, caste, 
sex or place of birth [Art. 15]; by throwing open ‘public places’ to all citizens 
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€ 15(2)}; by abolishing untouchability [Art. 17]; by abolishing titles of 

onour [Art. 18]; by offering — of opportunity in matters relating to 
employment under the State [4rt. 16]; by guaranteeing equality before the 
law and equal protection of the laws, as justiciable rights [Art. 14]. 


In addition to the above provisions to ensure civic equality the 
Constitution seeks to achieve political equality by providing for universal 
adult franchise [Art. 326] and by reiterating that no person shall be either 
excluded from the general electoral roll or allowed to be included in any 
general or special electoral roll, only on the ground of his religion, race, 
caste or sex Lin. 325]. 


Apart from these general provisions, there are special provisions in the 
Directive Principles [Part IV] which ien the State to place the two sexes 
on an equal footing in the economic sphere, by securing to men and women 
equal right to work and equal pay for equal work [Art. 39, Cis. (a), (d)]. 


The realisation of so many objectives would certainly mean an 
.4,;, expansion of the functions of the State. The goal 
"nd Er Soclecy envisaged by the Constitution, therefore, is that of a 
to Socialism. ‘Welfare State’? and the establishment of a ‘socialist 
state’, At the Avadi session in 1955, Congress 
explained this objective as establishing a ‘socialistic 

pattern of society’ by a resolution— 
"In order to realise the object of Congress. . . , and to further the objectives stated in 
the Preamble and Directive Principles of State Policy of the Constitution of India, 
planning should take place with a view to the establishment of a socialistic pattern of 
society, where the principal means of production are under social ownership or 
control, production is progressively speeded up and there is equitable distribution 

of the national wealth. 


How far this end has been already achieved will be e lained in 
Chap. 9, where it will also be pointed out how, till 1992, the trend had been 
from a ‘socialistic pattern’ towards a ‘socialistic state’, bringing industries and 
private enterprises under State ownership and management and carrying on 
trade and business as a State function. 


That the goal of the Indian polity is socialism was ensured ss inserting 
the word ‘socialist’ in the Preamble, by the Consti- 


4300 Atendimento (42nd Amendment) Act, 1976. It has been 


1976. 
inserted “to spell out expressly the high ideals of 


socialism". It is to be noted, however, that the ‘socialism’ envisaged by the 
Indian Constitution is not the usual scheme of State socialism which involves 
‘nationalisation’ of all means of production, and the abolition of private 
property. As the then Prime Minister Indira Gandhi explained?! — 
“We have always said that we have our own brand of socialism. We will nationalise 
the sectors where we feel the necessity. Just nationalisation is not our type of 
socialism.” 


Though the word ‘Socialism’ is vague, our Supreme Court has 
observed that its principal aim is to eliminate inequality of income and status 
and standards of life, and to provide a decent standard of life to the working 
people. The Indian Constitution, therefore, does not seek to abolish private 
property altogether but seeks to put it under restraints so that it may be used 
in the interests of the nation, which includes the upliftment of the poor. 
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Instead of a total nationalisation of all property and industry, it envisages a 
‘mixed economy’, but aims at offering ‘equal opportunity’ to all, and the 
abolition of ‘vested interests'.22?* From 1998 onwards the trend is now away 
from socialism to privatisation. Investment in many public enterprises has 
been divested in favour of private persons and many industries and services 
which were reserved for the government sector have been thrown open for 
private enterprise. This is in keeping with the worldwide trend after the 
collapse of socialism in the USSR. and East European countries. But the 
constitutional obligation to pay compensation to the private owner for State 
acquisition has been taken away by pens Art. 31, by the Constitution 
(44th Amendment) Act, 1978, as will be er explained under Chap. 8, 
post. 


Unity amongst the inhabitants of this vast sub-continent, torn asunder 

by a multitude of problems and fissiparous forces, was the first requisite for 

maintaining the independence of the country as well 

Mun ras : MM as to make the experiment of democracy successful. 

eie Wate y The ideal of unity has been buttressed by adding the 

words ‘and integrity’ of the Nation, in the Preamble, 

by the Constitution (42nd Amendment) Act, 1976. But neither the 

integration of the people nor a democratic political system could be ensured 

without infusing a spirit of brotherhood amongst the heterogeneous 
population, belonging to different races, religions an cultures.?* 


The ‘Fraternity’ cherished by the framers of the Constitution will be 
achieved not only by abolishing untouchability amongst the different sects of 
the same community, but by abolishing all communal or sectional or even 
local or provincial anti-social feelings which stand in the way of the unity of 
India. 


Democracy would indeed be hollow if it fails to generate this spirit of 
brotherhood amongst all sections of the people,—a feeling that they are all 
children of the same soil, the same Motherland. It 
becomes all the more essential in a country like India, 
composed of so many races, religions, languages and cultures. 


Article 1 of the Declaration of, Human Rights (1948), adopted by the 
United Nations, says: 

“All human beings are born free and equal in dignity and rights. They are 

endowed with reason and conscience and should act towards one another in a 

spirit of brother-hood.” 

It is this spirit of brotherhood that the Preamble of our Constitution 
reflects.” 


Fraternity. 


The unity and fraternity of the people of India, professing numerous 

A Secular State, Faiths, has been sought to be achieved by enshrining 
teeing Free- the ideal of a ‘secular State’, which means that the 

dom of Religion to State protects all religions equally and does not itself 
all. uphold any religion as the State religion. The yen 
of Secularism is not one of sentiments, but one of law. The secular objective 
of the State has been specifically expressed by 

DE Amendment, inserting the word ‘secular’ in the Preamble by the 
: Constitution (42nd Amendment) Act, 1976. Secula- 
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rism is a part of the basic structure of the Constitution.” There is no 
provision in the Constitution making any religion the *established Church' as 
some other Constitutions do. On the other hand, the liberty of *belief, faith 
and worship' promised in the Preamble is implemented by incorporating 
the fundamental rights of all citizens relating to 'freedom of religion' in 
Arts. 25-28, which guarantee to each individual freedom to profess, practise 
and propagate religion, assure strict impartiality on the part of the State and 
its institutions towards all religions (see Chap. 8, post). 


This itself is one of the glowing achievements of Indian democracy 
when her neighbours, such as Pakistan,” Bangladesh, Sri Lanka (Ceylon) 
and Burma, uphold particular religions as State religions. 


[For further discussion on ‘Secularism’, see under Chap. 8, Art. 25, 
post.] 


A fraternity cannot, however, be installed unless the dignity of each of 
Dignity of the its members is maintained. The Preamble, therefore, 


Individual, says that the State, in India, will assure the dignity of 

the Individual. The Constitution seeks to achieve this 
object by guaranteeing equal fundamental rights to each individual, so that 
he can enforce his minimal rights, if invaded by anybody, in a court of law. 
Seeing that these justiciable rights may not be enough to maintain the 
dignity of an individual if he is not free abs wants and misery, a number of 
Directives have been included in Part IV of the Constitution, exhorting the 
State so to shape its social and economic policies that, inter alia, “all citizens, 
men and women equally, have the right to an adequate means of livelihood" 
[Art. 39(a)], “just and humane conditions of work" [Art. 42], and “a decent 
standard of life and full enjoyment of leisure and social and cultural 
opportunities”|Art. 43]. Our Supreme Court has come to hold that the right 
to dignity is a fundamental right.” 


In order to remove poverty and to bring about a socio-economic 
revolution, the list of Directives was widened by the Constitution (42nd 
Amendment) Act, 1976, and it was provided that,—in order that such 
welfare measures for the benefit of the masses may not be defeated, —any 
measure for the implementation of any of the Directives shall be immune 
from any attack in the Courts on the ground that such measure contravenes 
any person's fundamental rights under Art. 14 or 19.78 


The philosophy contained in the Preamble, as explained in the 
foregoing pages, has been further highlighted by 
emphasising that each individual shall not only have 
the fundamental rights in Part III of the Constitution to 
ensure his liberty of expression, faith and worship, equality of opportunity 
and the like, but also a corresponding fundamental duty, such as to uphold 
the sovereignty, unity and integrity of the nation, to maintain secularism and 
the common brotherhood amongst all the people of India. This has been 
done by inserting Art. 51A, laying down ten 'Fundamental Duties', by the 
Constitution (42nd Amendment) Act, 1976 (see, further, under Chap. 8, 


post). 


Fundamental 
Duties. 


* Bo SES 


a 
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A fitting commentary on the foregoing contents of the Preamble to our 
Constitution can be best offered by quoting a few lines from Prof. Ernest 
Barker, one of the modern thinkers on democratic government.” 


there must be a capacity and a passion for the enjoyment of liberty—there 
must be a sense of personality in each, and of respect for personality in all, 
generally spread through the whole community—before the democratic State can 
e truly achieved . . . Perhaps it can be fairly demanded only in a community which 
has achieved a sufficient standard of material existence, and a sufficient degree of 
national homogeneity to devote itself to an ideal of liberty which has to be de in out 
in each by the common effort of all. If the problems of material existence are still 
absorbing... the ideal of living a common life of freedom—in other words, of 
attaining a particular quality of life—will seem an ideal dream. If, again, the 
problems of national homogeneity are still insistent, and there is no common feeling 
of fellowship—if some sections of the d are regarded by others, whether 
on the ground of their inferior education, or on the ground of their inferior stock or 
any other ground, as essentially alien and heterogeneous—the ideal of the 
common life of freedom will seem equally illusory....” 


Combining the ideals of political, social and economic democracy with 
that of equality and fraternity, the Preamble seeks to establish what 
Mahatma Gandhi described as “the India of My Dreams", namely,— 

an India, in which the poorest shall feel that it is their country in whose 
making they have an effective voice; . . .an India in which all communities shall 
live in perfect harmony. There can be no room in such an India for the curse of 
untouchability or the curse of intoxicating drinks and drugs. Women will enjoy the 
same rights as men," 


No wonder such a successful combination in the text of our Preamble 
would receive unstinted approbation from Ernest Barker, who has 
reproduced this Preamble at the opening of his book on Social and Political 
Theory, observing that the Preamble to the Constitution of India states, 


“in a brief and pithy form the argument of much of the book, and it may 
accordingly serve as a key-note,"?! 
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atrocities committed by the Government of South Africa and later by imposing the visa 
system upon immigrants from India and some other states. 

C.A.D., 16-5-1949, 

. C.AD,, 22-1-1947. 
. The survival of this representative democracy and Parliamentary Government in India 
for about six decades since Independence should silence her critics, since military regime 
revailed in her neighbouring countries until recently. In 1981, the Constitution of 
Pakistan of 1972 was supplanted by the Provisional Constitution Order, 1981, under 


which Martial Law was imposed under Gen. MEM the Chief Martial Law 


Administrator, who assumed power in 1977. It is only after Zia's death that in December, 


INTRODUCTION TO THE CONSTITUTION OF INDIA [CHAP. 3 


1988, elections were held. But the future is not so certain. Similarly, in Bangladesh, 

Martial Law was imposed since the assassination of Mujibar Rahaman and the 

someon of miliay rule by Ziaur Rahaman, in 1975 and later on by Lt. General 
ad, until 1986 when an election was held and General Ershad elected President 

amidst a tumultuous situation. President Ershad handed over his power to a neutral Vice- 

President for conducting fresh elections. At the election Begum Khaleda Zia became the 

Prime Minister in March, 1991. In November, 1994, Parliament was dissolved, and, at the 

fresh election, Mrs. Hasina Wazed was elected the new Prime Minister. 

This is now expressly ensured by amending Art. 74(1) by the Constitution (42nd 

Amendment) Act, 1976, and the 44th Amendment Act, 1978. 

. &R. Chaudhari v. State of Punjab, (2001) 7 S.C.C. 126. 

Inaugural address of Pandit Nehru at the Seminar on Parliamentary Democracy on 25-2- 

1956. 

. Speech of the Vice-President, ibid. 

3. State of Punjab v. G.S. Gill, A.LR. 1997 S.C. 2324. 

. Samantha v. State of A.P., A.L.R. 1997 S.C. 3297. 

- Dalmia Cement (Bharat) Ltd. v. Union of India, (1996) 10 S.C.C. 104, 

). Ashok Kumar Gupta v. State of U.P., (1997) 5 S.C.C. 201. 

Dalmia Cement (Bharat) Ltd. v. Union of Indía, (1996) 10 S.C.C. 104. 

S.S. Bola v. B.D. Sardana, (1997) 8 S.C.C. 522. 

S.S. Bola v. B.D. Sardana, (1997) 8 S.C.C. 522. 

Cf. Crown Aluminum Works v. Workmen, (1958) S.C.R. 651. 

Statesman, 25-10-1976, p. 1; 28-10-1976, p. 1. 

See, further, Author's Constitutional Law of India, Preamble. 

It must be pointed out, in this context, that both 'socialism' and 'secularism' are vague 

words and, in the absence of any explanation of these words in the Constitution, such 

vagueness is liable to be capitalised by interested political groups and to create confusion 

in the minds of the masses of the Republic to instruct whom is one of the objects of the 

Preamble. The Janata Party sought to offer such explanation, by amending Art. 366 of 

the Constitution by the 45th Amendment Bill, 1976, which, however, was thwarted by the 

Congress opposition in the Rajya Sabha. 

In the absence of such explanation, it would remain a matter of controversy 
whether the object of ‘socialism’ under the Indian Constitution simply means ‘freedom 
from exploitation’ or State Socialism or even Marxism, Similarly, ‘secularism’ might be 
used as an instrument of unrestrained communalism or bigotry or even anti-religionism, 
as distinguished from ‘equal respect for all religions’. Instead of these words serving to 
elucidate the articles of the Constitution, the meaning of these words shall have to be 
gathered from the operative provisions, which, in legal interpretation, cannot be 
controlled by the Preamble. Thus, from Art. 43A, which has been introduced by the 
same 42nd Amendment Act, 1976, it is clear that 'socialism', as envisaged by the 
Preamble, will include eg oy of workers’ in the management’ of an industry, and 
consequently, profitsharing. This is, obviously, a step forward from Capitalism to 
collectivism. 

The Supreme Court is also facilitating the advent of socialism by interpreting other 
provisions of | the Constitution in the light of the word ‘socialism’ in the Preamble [Excel 

var v. Union of India, AIR 1979 S.C. 25 (para 24); Randhir v. Union of India, AIR 1982 


S.C. 879 (para 8); Nakara v. Union of India, AIR 1983 S.C. 130 (paras 33-34); Minerva 
Mills v. Union of India, ATR 1980 S.C. 1789]. 
danse, | to the Supreme Court, the goal of Indian Socialism is “a blend of 


Marxism and Gandhism, leaning heavily towards Gandhian socialism" [Nakara v. Union 
of India, ibid.]. 

The budget for 1992-93 showed and subsequent budgets confirm that the trend of 
the Government is now away from collective ownership of means of production. Power, 
steel, airways and many other fields have been opened for free on oen The demise of 
U.S.S.R. has hastened this change of approach. Public sector undertakings are being 
po the Industrial Finance Corporation Act has been repealed and the corporation 

as been converted into a company. Same has been the fate of many government 
corporations. It will not be far away trom the truth to assert that the pendulum has now 
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swung from Socialism to the other direction of laissez faire, under which Indian industry 
will not have to face open competition from formidable foreign rivals. 

. The Supreme Court has pointed out that in promoting the unity of India, the common 
culture and heritage of India, of which the foundation is the Sanskrit , must play 
a leading part [Santosh v. Secretary, Ministry of H.R.D., AIR 1995 S.C. 293 (para 18)]. 

. Bommai v. Union of India, A.LR. 1994 S.C. 1918, Also see Sri Adi Visheshwar of Kashi 

Vishwanath Temple, Varanasi v. State of U.P., (1997) 4 S.C.C. 606 (para 26). 
Islam is the State religion of Pakistan under the Constitution of 1972. This position had 
been maintained by the Provisional Constitution Order, 1981, issued by General Zia-ul- 
Haq, who assumed power in 1977 as the Chief Martial Law Administrator. In 
Bangladesh, Lieut. General Ershad, the President and Chief Martial Law Administrator 
declared that Islam would be the State religion (Statesman, 30-12-1982]. 

. LLC. v. Consumer Centre, A.LR. 1995 S.C. 1811. 

. This amendment of Art. 31C, by the 42nd Amendment, has not been touched by the 
44th Amendment Act, 1978, because the Congress Opposition in the Rajya Sabha 
thwarted the Janata attempt, through the 45th Amendment Bill, to revert to the pre-1976 
position. 

BARKER, Reflections on Government (Paperback), pp. 192-93. 
M.K. GANDHI, India of My Dreams, pp. 9-10. 
BARKER, Principles of Social and Political Theory (1951, Paperback), Preface, pp. vi, ix. 

In recent cases (vide author's Shorter Constitution of India, Preamble), the Supreme 
Court is relying more and more on the Preamble in interpreting the enacting provisions 
and implementing the Directive Principles (Part IV) of the Constitution. 


CHAPTER 4 


OUTSTANDING FEATURES OF OUR 
CONSTITUTION 


I. THE Constitution of India is remarkable for many outstanding featu- 
res which will distinguish it from other Constitutions 
even though it has been prepared after *ransacking all 
the known Constitutions of the world" and most of its 
provisions are substantially borrowed from others. As Dr. Ambedkar 
observed,!— 


“One likes to ask whether there can be anything new in a Constitution framed at 
this hour in the history of the world. More than hundred years have rolled when 
the first written Constitution was drafted. It has been followed by many other 
countries reducing their Constitutions to writing . . . Given these facts, all 
Constitutions in their main provisions must look similar, The only new things, if 
there be any, in a Constitution framed so late in the day are the variations made to 
remove the faults and to accommodate it to the needs of the country.”! 


Drawn from diffe- 
rent sources. 


So, though our Constitution may be said to be a ‘borrowed’ 
Constitution, the credit of its framers lies in gathering the best features of 
each of the existing Constitutions and in modifying them with a view to 
avoiding the faults that have been disclosed in their working and to adapting 
them to the existing conditions and needs of this country. So, if it is a 
‘patchwork’, it is a ‘beautiful patchwork’. 


There were members in the Constituent Assembly? who criticised the 
Constitution which was going to be adopted as a ‘slavish imitation of the 
West’ or ‘not suited to the genius’ of the people. Many apprehended that it 
would be unworkable. But the fact that it has survived for about sixty years, 
while Constitutions have sprung up only to wither away in countries around 
us, such as Burma and Pakistan, belies the apprehension of the critics of the 
Indian Constitution. 


IL It must, however, be pointed out at the outset that many of 

the original features of the 1949-Constitution have 

M re - been substantially modified by the 78 Amendments 

ments, and practi- which have been made up to 1996,—of which 

cally recast the 42nd Amendment Act, 1976 (as niodified by 

Md amd ead the 43rd and 44th Amendment Acts, 1977-78), 

1976-78. ' has practically recast the Constitution in vital 
respects. 


The 73rd Amendment Act which was brought into force in April 1993 
has added 16 articles which provide for establishment of and elections to 
Panchayats. They comprise a new part, Part IX. By the same Amendment a 


[32] 
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new schedule (Sch. 11) has been added which enumerates the functions to 
be delegated to the Panchayats. 


The 74th Amendment Act was passed to establish Municipalities and 
provides for elections to them. It has inserted Part 9A consisting of 18 
articles. Schedule 12 inserted by the Amendment mentions the functions to 
be assigned to the Municipalities. This Amendment came into force on Ist 
June 1993. 


III. The Wap onset of India has the distinction of being the most 

engthy and detailed constitutional document the 

DEMNM NI world has so far produced. The original Constitution 

contained as many as 395 Articles and 8 Schedules A 

which additions were made by subsequent amendments). Even after the 

jew: of several provisions it still (in 2008) contains 444 Articles and 12 
Schedules.? 


During the period 1950-2000, while a number of Articles have been 
omitted, —64 Articles and 4 Schedules have been added to the Constitution, 
viz, Arts. 21A, 3LA-31C, 35A, 39A, 43A, 48A, 51A, 131A, 134A, 139A, 
144A, 224A, 233A, 239A, 239AA, 239AB, 239B, 243, 243A to 243ZG, 244A, 
257A, 258A, 290A, 300A, 312A, 323A, 323B, 338A, 350A, 350B, 361A, 
363A, 371A-3714, 372A, 378A, 394A. 


This extraordinary bulk of the Constitution is due to several reasons : 


(i) The framers sought to incorporate the accumulated experience 
Incorporates the S@hered from the working of all the known 
pestis. sue sais Constitutions and to avoid all defects and loopholes 
rience of different that might be anticipated in the light of those 
Constitutions. Constitutions. Thus, while they framed the Chapter on 

the Fundamental Rights upon the model of the 
American Constitution, and adopted the Parliamentary system of 
Government from the United Kingdom, they took the idea of the Directive 
Principles of State Policy from the Constitution of Eire, and added elaborate 
rovisions relating to Emergencies in the light of the Constitution of the 
teet Reich and the Government of India Act, 1935, On the other hand, 
our Constitution is more full of words than other Constitutions because it has 
embodied the modified results of judicial decisions made elsewhere 
interpreting comparable provisions, in order to minimise uncertainty and 
litigation. 


(ii) Not contented with merely laying down the fundamental principles 

of governance is the American Constitution does), 

Detailed adminis- the authors of the Indian Constitution followed and 

pea reproduced the Government of India Act, 1935, in 

. providing matters of administrative detail,—not only 

because the people were accustomed to the detailed provisions of that Act, 

but also because the authors had the apprehension that in the present 

conditions of the country, the Constitution might be perverted unless 

the form of administration was also included in it. In the words of 

Dr. Ambedkar,! 

“,.. It is perfectly possible to pervert the Constitution without changing the form of 

administration.” 
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Any such surreptitious subversion of the Constitution was sought to be 
prevented by putting detailed provisions in the Constitution itself, so that 
they might not be encroached upon without amending the Constitution. 


The very adoption of the bulk of the provisions from the Government 
of India Act, 1935, contributed to the volume of the new Constitution 
inasmuch as the Act of 1935 itself was a lengthy and detailed organic law. So 
much was borrowed from that Act because the people were familiar with the 
existing system. 

It was also felt that the smooth working of an infant democracy might 
be jeopardised* unless the Constitution mentioned in detail things which 
were left in other Constitutions to ordinary legislation. This explains why we 
have in our Constitution detailed provisions about the organisation of the 
udiciary, the Services, the Public Service Commissions, Elections and the 
ike. It is the same ideal of ‘exhaustiveness’ which explains why the 
provisions of the Indian Constitution as to the division of powers between 
the Union and the States are more numerous than perhaps the aggregate of 
the provisions relating to that subject in the Constitution of the U.S.A., 
Australia and Canada. 


(iii) The vastness of the country (see Table I) and the peculiar 
EE ar problems to be solved have also contributed towards 
Problems to be the bulk of the Constitution. Thus, there is one entire 
solved. Part [Part et relating to the Scheduled Castes and 

Tribes and other backward classes; one Part [Part 
XVIII] relating to Official Language and another [Part XVII] relating to 


Emergency Provisions. 


(iv) While the Constitution of the United States deals only with the 
Federal Government and leaves the States to draw u 
Constitation of te. their own Constitutions, the Indian Conistitütien 
provides the Constitutions of both the Union and the 
Units (£e, the States), with the same fullness and precision. Since the Units 
of the federation differed in their historical origins and their political 
development, special provisions for different classes of the Units’ had to be 
made, such as the Part B States (representing the former Indian States), the 
Part C States (representing the Centrally Administered areas) and some 
smaller Territories in Part D. This also contributed to the bulk of the 1949- 
Constitution (see Table IIT). 


Though, as has just been said, the Constitution of the State n. 

^ Ms rovided by the Constitution of India, the State o 

ene kane 5 ain and Kashmir was accorded a special status 

mir. and was allowed to make its own State Constitution. 

Even all the other provisions of the Constitution of 

India did not directly apply to Jammu ae Kashmir but depended upon an 

Order made for the President in Constitution with the Government of 
State,—for which provision had to be made in Art. 370 [see Chap. 15]. 


tbe Even after the inauguration of the Constitution, 
Nagaland, Sikkim, special provisions have been inserted [eg., Arts. 371- 
= 3711], to meet the regional problems and demands in 
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certain States, such as Nagaland, Assam, Manipur, Andhra Pradesh, 
Maharashtra, Gujarat, Sikkim, Mizorma, etc. 


(v) Not only are the provisions relating to the Units elaborately given, 

^ the relations between the Federation and the Units 

iue gio and the Units inter se, whether legislative or adminis- 

with. trative, are also exhaustively codified, so as to 

eliminate conflicts as far as possible. The lessons 

drawn from the political history of India which induced the framers of the 

Constitution to give it a unitary bias, also prompted them to make detailed 

Mn rim "regarding the distribution of powers and functions between the 

nion and the States in all aspects of their administrative and other 

activities", and also as regards inter-State relations, co-ordination and 
adjudication of disputes amongst the States. 


(vi) There is not only a Bill of Rights containing justiciable fundamental 
Both  Justiciable rights of the individual [Part III] on the model of the 
and  Non-justicia- Amendments to the American Constitution but also a 
ble Rights includ- Part [Part IV] containing Directive Principles, which 

degens confer no justiciable rights upon the individual but are 

ree yg nevertheless to be regarded as ‘fundamental in the 

governance of the ROMER meg in the nature of 

‘principles of social policy’ as contained in the 

onstitution of Eire (ie the Republic of Ireland). It 

was considered by the makers of our Constitution that though they could 

not, owing to their very nature, be made legally enforceable, it was well 

worth to incorporate in the Constitution some beac non-justiciable p 

which would serve as moral restraints upon future governments and thus 

prevent the policy from being torn away from the idea which inspired the 
makers of the organic law. 


Even the Bill of Rights (ie, the list of Fundamental Rights) became 
bulkier than elsewhere because the framers of the Constitution had to 
include novel matters owing to the peculiar problems of our country, e.g., 
untouchability, preventive detention. 


To the foregoing list, a notable addition has been made by the 42nd 
Amendment inserting one new Chapter of Fundamental Duties of Citizens 
ni IVA, Art. 51A], which though not attended with any legal sanction, 

ave now to be read along with the Fundamental Rights [see, further, under 
Chap. 8, post]. 


IV. Another distinctive feature of the Indian 
Constitution is that it seeks to impart flexibility to a 
written federal Constitution. 


More Flexible than 
Rigid. 


It is only the amendment of a few of the provisions of the Constitution 
that requires ratification by the State Legislatures and even then ratification 
by only 1/2 of them d suffice (while the American Constitution requires 
ratification by 3/4 of the States). 


The rest of the Constitution may be amended by a special majority of 
the Union Parliament, ie, a majority of not less than 2/3 of the members of 
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each House present and voting, which, again, must be majority of the total 
membership of the House [see Chap. 10]. ad 


On the other hand, Parliament has been given the power to alter or 
modify many of the provisions of the Constitution by a simple majority as is 
required for pers egislation, by laying down in the Constitution that such 
changes “shall not be deemed to be ‘amendments’ of the Constitution”. Instances 
to the point are—(a) Changes in the names, boundaries, areas of, and 
amalgamation and separation of States [Art. 4 (b) Abolition or creation of 
the Second Chamber of a State Legislature [Art. 169]. (c) Administration of 
Scheduled Areas and Scheduled Tribes [Para 7 of the 5th Schedule and 
Para 21 of the 6th Schedule]; (d) Creation of Legislatures and Council of 
Ministers for certain Union Territories [Art. 239A (2)]. 


Yet another evidence of this flexibility is the power given by the 
Legislation as Constitution itself to Parliament to supplement the 
supplementing the Provisions of the Constitution by legislation. Though 
Constitution. the makers of the Constitution aimed at exhaustive- 

ness, they realised that it was not possible to anticipate 
all exigencies and to lay down detailed provisions in the Constitution to 
meet all situations and for all times. 


(a) In various Articles, therefore, the Constitution lays down certain 
basic principles and empowers Parliament to supplement these principles by 
legislation. Thus, (i) as to citizenship, Arts. 5-8 only lay down the conditions 
for acquisition of citizenship at the commencement of the Constitution and 
Art. 11 vests plenary powers in Parliament to legislate on this subject. In 
pursuance of this power, Parliament has enacted the Citizenship Act, 1955, 
so that in order to have a full view of the law of citizenship in India, study of 
the Constitution has to be supplemented by that of the Citizenship Act. (ii) 
Similarly, while laying down certain fundamental safeguards against 
preventive detention, Art. 22(7) empowers Parliament to legislate on some 
subsidiary matters relating to the subject. The laws made under this power, 
have, therefore, to be read along with the provisions of Art. 22. (iii) Again, 
while banning ‘untouchability’, Art. 17 provides that it shall be an offence 
‘punishable in accordance with law’, and in exercise of this power, 

arliament has enacted the Protection of Civil Rights Act, 19557 which must 
be referred to as supplementing the constitutional persion against 
untouchability, (iv) While the Constitution lays down the basic geris 
relating to the election of the President and Vice-President, np 
empowers Parliament to suppiament these constitutional provisions by 
legislation, and by virtue of this power Parliament has enacted the 
Presidential and Vice-Presidential Elections Act, 1952. 


The obvious mm of this scheme is that the law made by 


Parliament may be modified according to the exigencies for the time being, 
without having to resort to a constitutional amendment. 


(b) There are, again, a number of articles in the Constitution which are 
of a tentative or transitional nature and they are to remain in force only so 
long as Parliament does not legislate on the subject, e.g, exemption of 
Union property from State taxation [Art. 285]; suability of the State 
[Art. 300, 1)]. 
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The Constitution, thus, ensures adaptability by prescribing a variety of 
modes in which its original text may be changed or supplemented, a fact 
which has evoked approbation from Prof. Wheare— 


“This variety in the amending process is wise but is rarely found.”® 


This wisdom has been manifested in the ease with which Sikkim, a 
Protectorate since British days, could be brought under the Consti- 
tution—first, as an 'associate State' (35th Amendment Act), and then as a 
full-fledged State of the Union (36th Amendment Act, 1975). 


—— € V. This combination of the theory of 
written Constitu- !undamental law’ which underlies the written 
tion with Parlia- Constitution of the United States with the theory of 
mentary  soverei- ‘Parliamentary sovereignty’ which underlies the 
gnty. unwritten Constitution of Eng/and is the result of the 
liberal philosophy of the framers of the Indian 
Constitution which has been so nicely expressed by Pandit Nehru: 
*While we want this Constitution to be as solid and permanent as we can make it, 
there is no permanence in Constitutions, There should be a certain flexibility. If 
you make anything rigid and permanent, you stop the nation's growth, the growth 
of a living, vital, organic people. . . In any event, we could not make this 
Constitution as rigid that it cannot be adapted to changing conditions. When the 
world is in turmoil and we are passing through a very swift period of transition, 
what we may do to-day may not be wholly capable tomorrow.” 


The flexibility of our Constitution is illustrated by the fact that during 
the first 59 Mew of its working, it has been amended 94 times. Vital changes 
have thus been effected by the First, Fourth, Twen fourth, Twenty-fifth, 


Thirty-ninth, Forty-second, Forty-fourth, Seventy-third and Seventy-fourth 
Amendments to the Constitution, including amendments to the fundamental 
rights, powers of the Supreme Court and the High Courts. 


Ue characterised our Constitution as rigid for two reasons: 
(a) that the process of amendment was complicated and difficult, (b) that 
matters which should have been left to ordinary legislation having been 
incorporated into the Constitution, no change in these matters is possible 
without undergoing the process of amendment. We have seen that the 
working of the Constitution during six decades has not justified the 
oam eum that the process of amendment is very difficult [see also Chap. 
10, post]. But the other part of his reasoning is isa sound. In fact, his 
comments on this point have proved to be prophetic. He cited Art. 224 as 
an illustration of a provision which had been unnecessarily embodied in the 
Constitution: 
*An example taken at random is article 224, which empowers a retired judge to sit 
in a High Court. Is that a provision of such constitutional importance that it needs 
to be constitutionally protected, and be incapable of amendment except with the 
approval of two-thirds of the members of each House sitting and voting in the 
nion Parliament?" 


As Table IV will show it has required an amendment of the 
Constitution, namely, the Seventh Amendment of 1956, to amend this article 
to provide for the appointment of Additional Judges instead of recalling 
retired Judges. Similar amendments have been required, once to provide 
that a Judge of a High Court who is transferred to another High Court shall 
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not be entitled to compensation [Art 222] and, again, to provide for 
compensation. It is needless to multiply such instances since they are 
numerous. 


The greatest evidence of flexibility, however, has been offered by the 
amendments since 1976. The 42nd Amendment Act, 1976, after the Consti- 
tution had worked for over quarter of a century, introduced vital changes 
and upset the balance between the different organs of the State.!! Of course, 
behind this vim lies the assumption that the Party in power wields 

s majority in both Houses of Parliament.! 


more than a two-thir 


VI. It is also remarkable that though the framers of the Constitution 
attempted to make an exhaustive code of organic law, 
Prisco ydf po room has been left for the growth of conventions to 
Constitution. supplement the Constitution in matters where it is 
silent. Thus, while the Constitution embodied the 
doctrine of Cabinet responsibility in Art. 75, it was not possible to codify the 
numerous conventions which answer the problems as they may arise in 
England, from time to time, in the working of the Cabinet system. Take, for 
instance, the question whether the Ministry should resign whenever there is 
an adverse vote against it in the House of the People, or whether it is at 
liberty to regard an accidental defeat on a particular measure as a 'snap 
vote'.!? Again, the Constitution cannot possibly give any indication as to 
which issue should be regarded as a ‘vital issue’ by a Ministry, so that on a 
defeat on such an issue the Ministry should be morally bound to resign. 
Similarly, in what circumstances a Ministry would be justified in advising the 
President to dissolve Parliament instead of resigning upon an adverse vote, 
can only be established by convention. 


Sir Ivor Jennings!’ is, therefore, justified in observing that— 
“The machinery of government is essentially British and the whole collection of 


British constitutional conventions has apparently been incorporated as 
conventions.” 


VII. While the Directive Principles are not enforceable in the Courts, 

the Fundamental Rights, included in Part III, are so enforceable at the 
instance of any person whose fundamental right has 

ok mre gore y onsti. been infringed by any action of the State, —executive 
tutional Remedies. Or legislative—and the remedies for enforcing these 
rights, namely, the writs of habeas corpus, mandamus, 

prohibition, guo warranto and certiorari, are also guaranteed by the 
Constitution. Any law or executive order which offends against a 
fundamental right is liable to be declared void by the Supreme Court or the 


High Court. 


It is through a misapprehension of these provisions that the Indian 
Constitution has been described by some critics as a "lawyer's paradise'.!? 
According to Sir Ivor Jennings,!? this is due to the fact that the Constituent 
Assembly was dominated by ‘the lawyer-politicians’. It is they who thought 
of Pod s the individual rights and the prerogative writs though none in 
England would ever cherish such an idea. In the words of Sir Ivor— 

ras o no English lawyer would have thought of putting the prerogative writs 

into a Constitution, the Constituent Assembly did so. . These various factors have 

given India a most complicated Constitution. Those of us who claim to be 
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constitutional lawyers can look with equanimity on this exaltation of our profession. 
But constitutions are intended to enable the process of Government to work 
smoothly, and not to provide fees for constitutional lawyers. The more numerous 
the briefs the more difficult the process of government becomes. India has perhaps 
placed too much faith in us,"10 


With due respect to the great constitutional expert,!? these observations 
disclose a failure to appreciate.the very foundation of the Indian 
Judicial review Constitution. Sir Ivor omits to point out that the 
makes the Consti- fathers of the Indian Constitution preferred the 
tution legalistic. American doctrine of ‘limited government’ to the 

English doctrine of Parliamentary sovereignty. 


In England, the birth of modern democracy was due to a protest 
against the absolutism of an autocratic executive and the English people 
discovered in Parliamentary sovereignty an adequate solution of the 
problem that faced them. The English political system is founded on the 
unlimited faith of the people in the good sense of their elected 
representatives. Though, of late, detractions from its omnipotent authority 
have taken place because the ancient institution at Westminster has grown 
incapable of managing myriads of modern problems with the same ease as 
in Victorian age, nonetheless, never has anybody in England thought of 
placing limitations on the authority of Parliament so that it might properly 

ehave. 


The Founding Fathers of the American Constitution, on the other hand, 
had the painful experience that even a representative body might be 
tyrannical, particularly when they were concerned with a colonial Empire. 
Thus it is that the Declaration of Independence recounts the attempts of the 
British *Legislature to extend an unwarrantable jurisdiction over us" and 
how the British people had been *deaf of the voice of justice". At heavy cost 
had the colonists learnt about the frailty and weakness of human nature 
when the same Parliament which had forced Charles I to sign the Petition of 


Right (1628) to acknowledge that no tax could be levied without the consent 
of Parliament, did, in 1765, and the years that followed, insist on taxing the 
colonies, regardless of their right of representation, and attempt to enforce 
such undemocratic laws through military rule. 


Hence, while the English people, in their fight for freedom against 
autocracy, stopped with the establishment of the supremacy of the law and 
Parliament as the sole source of that law, Americans had to go further and to 
assert that there is to be a law superior to the Legislature itself and that it was 
the restraints of this paramount written law that could only save them from 
the fears of absolutism and autocracy which are ingrained in human nature 
itself. 


As will be more fully explained in the Chapter on Fundamental Rights, 
the Indian experience of the — of the British Rule of Law in India 
was not altogether happy and there was a strong feeling that it was not 
administered with even hands by the foreign rulers in India as in their own 
land. The “Sons of Liberty’ in India had known to what use the flowers of 
the English democratic system, vix, the Sovereignty of Parliament and the 
Rule of Law, could be put in trampling down the rights of man under an 
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Imperial rule. So, in 1928, long before the dawn of independence in India, 
the Motilal Nehru Committee asserted that 


“Our first care could be to have our fundamental rights guaranteed in a manner 
which will not permit their withdrawal under any circumstances." 


Now, judicial review is a necessary concomitant of ‘fundamental rights’, 
for, it is meaningless to enshrine individual rights in a written Constitution as 
‘fundamental rights’ if they are not enforceable, in Courts of law, against any 
organ of the State, legislative or executive. Once this choice is made, one 
cannot help to be sorry for the litigation that ensues. Whatever 
apprehensions might have been entertained in some quarters in India at the 
time of the making of the Indian Constitution, there is hardly anybody in 
India to-day who is aggrieved because the Supreme Court, each year, 
invalidates a dozen of statutes and a like number of administrative acts on 
the ground of violation of the fundamental rights. 


At the same time, it must be pointed out that since the inauguration of 
the Constitution, various provisions have been inserted into the Constitution 
by amendments, which have taken out considerable areas from the pale of 
judicial review, ¢,g., by inserting Arts. 31A-31C; and by 1995 as many as 284 
Acts,— Central and State,—have been shielded from judicial review on the 
ground of contravention of the Fundamental Rights, by enumerating them 
under the 9th Schedule, which relates to Art. 31B.'! 


VIII. An independent Judiciary, having the power of ‘Judicial review’, 
is another prominent feature of our Constitution. 
On the other hand, we have avoided the other-extreme, namely, that of 


judicial supremacy', which may be a logical outcome of an over-emphasis 
on judicial review, as the American experience demonstrates. 


Judicial power of the State exercisable by the Courts under the 
Constitution as sentinels of Rule of Law is a basic feature of the 
Constitution.!? 


Indeed, the harmonisation which our Constitution has effected between 

, Parliamentary Sovereignty and a written Constitution 
Compromise erue with a provision for Judicial Review, is a unique 
jaa a Ju ae achievement of the framers of our Constitution. An 
Parliamentary absolute balance of powers between the diferent 
Supremacy. organs of government is an impracticable thing and, 
in practice, the final say must belong to some one of 

them. This is why the rigid scheme of Separation of Powers and the checks 
and balances between the organs in the Constitution of the United States has 
failed in its actual working, and the Judiciary has assumed supremacy under 
its powers of interpretation of the Constitution to such an extent as to 
deserve the epithet of the ‘safety valve’ or the ‘balance-wheel’ of the 
Constitution. As one of her own Judges has said (Chief Justice HUGHES), 
“The Constitution (of the U.S.A.) is what the Supreme Court says it is”. It 
has the power to invalidate a law duly passed by the Legislature not only on 
the ground that it transgresses the legislative powers vested in it by the 
Constitution or by the prohibitions contained in the Bill of Rights but also 
on the ground that it is opposed to some general principles said to underlie 
vague expressions, such as due process, the contents of which not being 
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explicitly laid down in the Constitution, are definable only by the Supreme 
Court. The American Judiciary thus sits over the wisdom of any legislative 
policy as if it were a third Chamber or super-Chamber of the Legislature. 


Under the English Constitution, on the other hand, Parliament is sup- 
reme and “can do everything that is not naturally impossible” ict el 
and the Courts cannot nullify any Act of Parliament on any groun 
whatsoever. As MAY puts it— 


"The Constitution has assigned no limits to the authority of Parliament over all 
matters and pme within its jurisdiction. A law may be unjust and contrary to the 
principles of sound government. But Parliament is not controlled in its discretion 
and when it errs, its errors can be corrected only by itself.” 


So, English Judges have denied themselves any power “to sit as a court 
of appeal against Parliament”. 


The /ndian Constitution wonderfully adopts the via media between the 
American system of Judicial Supremacy and the English principle of 
inscia d Supremacy, by endowing the Judiciary with the power of 
declaring a law as unconstitutional if it is beyond the competence of the 
Legislature according to the distribution of powers provided by the 
Constitution, or if it is in contravention of the fundamental rights guaranteed 
by the Constitution or of any other mandatory provision of the Constitution, 
€.g., Arts. 286, 299, 301, 304; but, at the same time, depriving the Judiciary of 
any power of ‘judicial review’ of the wisdom of legislative policy. Thus, it 
avoided expressions like ‘due pei and made fundamental rights such as 
that of liberty and property subject to regulation by the Legislature.!! But the 
Supreme Court has discovered ‘due process’ in Art. 21 in Maneka Gandhi. !* 
Further the major portion of the Constitution is liable to be amended by the 
Union Parliament by a special majority, if in any case the Judiciary proves 
too obtrusive. The theory underlying the Indian Constitution in this respect 
can hardly be better expressed than in the words of Pandit Nehru: 


*No Supreme Court, no Judiciary, can stand in judgment over the sovereign will of 
Parliament, representing the will of the entire community. It can pull up that 
sovereign will if it goes wrong, but, in the ultimate analysis, where the future of the 
community is concerned, no Judiciary can come in the way. . . Ultimately, the fact 
remains that the Legislature must be supreme and must not be interfered with by 
the Courts of Law in such measures as social reform." 


Our Constitution thus places the supremacy at the hands of the 
Legislature as much as that is possible within the bounds of a written 
Constitution. But, as has been mentioned earlier, the balance between 
Parliamentary Sovereignty and Judicial Review was seriously disturbed, and 
a drift towards the former was made, by the Constitution (42nd Amend- 
ment) Act, 1976, by inserting some new provisions, ¢.g., Arts. 31D, 32A, 
131A, 144A, 226A, 228A, 323A-B, 329A. 


The Janata Government, coming to power in 1977, restored the pre- 
1976 position, to a substantial extent, through the 43rd and 44th 
Amendments, 1977-78, by repealing the following Articles which had been 
inserted by the 42nd Amendment—31D, 32A, 131A, 144A, 226A, 228A, 
329A; and by restoring Art. 226 to its original form (substantially). 
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On the other hand, the Judiciary has gained ground by itself declaring 
that ‘judicial review’ is a “basic feature’ of our Constitution, so that so long as 
the Supreme Court itself does not revise its opinion in this behalf, any 
amendment of the Constitution to take away judicial review of legislation on 
the ground of contravention of any provision of the Constitution shall itself 
be liable to be invalidated by the Court (see at the end of this Chapter). 


Fundamental IX. The balancing between supremacy of the 
Rights subject to Constitution and sven of the Legislature is 
eclar 


po apg s — illustrated by the novel ation of Fundamental 


iata 8'1 Rights which our Constitution embodies. 


The idea of incorporating in the Constitution a ‘Bill of Rights’ has been 
taken from the Constitution of the United States. But the guarantee of 
individual rights in our Constitution has been very carefully balanced with 
the need for the security of the State itself. 


American experience demonstrates that a written guarantee of 
fundamental rights has a tendency to engender an atomistic view towards 
society and the State which may at times prove to be dangerous to the 
common welfare. Of course, America has been saved from the dangers of 
such a situation by reason of her Judiciary propounding the doctrine of 
‘Police Powers’ under which the Legislature is supposed to be competent to 
interfere with individual rights wherever they constitute a ‘clear danger’ to 
the safety of the State and other collective interests. 


Instead of leaving the matter to the off-chance of judicial protection in 
particular cases, the Indian Constitution makes each of the fundamental 
rights subject to legislative control under the terms of the Constitution itself, 
apart from those exceptional cases where the interests of national security, 
integrity or welfare should exclude the application of fundamental rights 
altogether [Arts. 31A-31C].!! 

X. Another peculiarity of the Chapter on Fundamental Rights in the 
Pecks Equalit Indian Sn is that so —- at Mnt not 

Y merely political or legal equality, but socia! equality as 

aug asentos by well, y us, apart in the usual guarantees that the 

State will not discriminate between one citizen and 

another merely on the ground of religion, race, caste, sex or pae of 

birth,—in the matter of appointment, or other e cri offered by the 

State,—the Constitution includes a prohibition of ‘untouchability, in any 

form and lays down that no citizen may be deprived of access to any public 

place, of the enjoyment of any public amenity or privilege, only on the 
ground of religion, race, caste, sex or place of birth. 


We can hardly overlook in this context that under the Constitution of 
the U.S.A., racial discrimination persists even to-day, notwithstanding recent 
judicial pronouncements to the contrary. The position in the United 
Kingdom is no better as demonstrated by current events. 


1 XI. Another feature, which was not in the 
ire rum cR original Constitution has been introduced by the 42nd 
ted by  Funda- Amendment, 1976, by introducing Art. 51A as Part 
mental Duties. IVA of the Constitution. 
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Though the Directives in Part IV of the Constitution were not enforcea- 
ble in any manner and had to give way before the 
H3 Amendment fundamental Rights, under the oe iaisllitition 

i the situation was reversed, through the backdoor, by 
the 42nd Amendment, 1976, by amending Art. 31C!! —shielding all the 
Directives in Part IV of the Constitution from the Fundamental Rights in 
Part III. But this object has been frustrated by the majority decision in the 
case of Minerva Mills v. Union of India,'5 as a result of which Art. 31C will 
shield from unconstitutionality on the ground of violation of Art. 13 those 
laws which implement only the Directives specified in Art. 39(b)-(c) and not 
any other Directive included in Part IV of the Constitution. 


In the same direction, the 42nd Amendment Act introduced ‘Funda- 
mental Duties', to circumscribe the Fundamental Rights, even though the 
Duties, as such, cannot be judicially enforced (see, further, under Chap. 8, 
post). 

XII. The adoption of universal adult suffrage [Art 326], without any 
AE E Lodi qualification either of sex, property, taxation or the 
a without like, is a ‘bold experiment’ in India, having regard to 
Communal Repre- the vast extent of the country and its population, with 
sentation. an over-whelming illiteracy (see Table I, post). The 

suffrage in India, it should be noted, is wider than that 
in England or the United States. The concept of popular sovereignty, which 
underlies the declaration in the Preamble that the Constitution is adopted 
and given by the ‘people of India’ unto themselves, would indeed have been 
hollow unless the ianchise-atlé only effective medium of popular 


sovereignty in a modern democracy—were extended to the entite adult 
population which was capable of exercising the right and an independent 
electoral, machinery (under the control of the Election Commission) ‘was set 
up to ensure the free exercise of its. The electorate has further been widened 
by lowering the voting age from 21 to 18, by the 61st Constitution 


Amendment Act, 1988. 


That, notwithstanding the outstanding difficulties, this bold experiment 
has been crowned with success will be evident from some of the figures! 
relating to the first General Election held under the Constitution in 1952. 
Out of a total population of 356 million and an adult population of 180 
million, the number of voters enrolled was 173 million and of these no less 
than 88 million, ie, over 50 per cent of the enrolled voters, actually 
exercised their franchise. The orderliness with which eleven General 
Elections have been conducted speaks eloquently of the political attainment 
of the masses, though illiterate, of this vast sub-continent. In the eleventh 
General Election held in 1996, the number of persons on the electoral roll 
had come up to 550 million and the same came up to 67,14,87,930 in the 
14th General Election in 2004. 


No less creditable for the framers of the Constitution is the abolition of 
communal representation, which in its trail had brought in the bloody and 
lamentable partiion of India. In the new Constitution there was no 
reservation of seats except for the Scheduled Castes and Scheduled Tribes 
and for the Anglo-Indians, and that only for a temporary period (this 
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period was 10 years in the original Constitution, which has been extended to 
60 years, i¢., up to 2010 A.D., by subsequent amendments of Art. 334). 


XIII. It has been stated at the outset, that the form of government intro- 
duced by our Constitution both at the Union and the States is the Parliamen- 
tary Government of the British type. A primary reason for the choice of 
this system of government was that the people had a long experience of this 
qpa under the Government of India Acts,!® though the British were very 
slow in importing its features to the fullest length. 


The makers of our Constitution rejected the Presidential system of 
government, as it obtains in America, on the ground that under that system 
the Executive and the Legislatures are separate from and independent of 
each other,? which is likely to cause conflicts between them, which our 
infant democracy could ill afford to risk. 


But though the British model of Parliamentary or Cabinet form of 
government was adopted, a hereditary monarch or ruler at the head could 
not be installed, because India had declared herself a ‘Republic’. Instead of 
a monarch, therefore, an elected President was to be at the head of the 
Parliamentary system. In introducing this amalgam, the makers of our 
Constitution followed the /ris precedent. 


As in the Constitution of Eire, the Indian Constitution superimposes an 
elected President upon the Parliamentary system of responsible government. 
j But though an elected President is the executive head 
Parliamentary of the Union, he is to act on the advice of his 

Government "n : : : 
combined with an Ministers, although whether he so acts according to 
elected President the advice of his ministers is not questionable in the 
at the Head. courts and there is no mode, short of impeachment, to 
remove the President if he acts contrary to the 


Constitution. 


On the other hand, song ier of ministerial responsibility to the 
e 


Legislature, which under English system rests on convention, is 
embodied in the express provisions of our Constitution (Art. 75(3)]. 


In the words of our Supreme Court?! 

*Our Constitution though federal in its structure, is modelled on the British 

Parliamentary system where the executive is deemed to have the primary 

responsibility for the formulation of government policy and its transmission into 

law, though the condition precedent to the exercise of this responsibility is its 

retaining the confidence of the legislative branch of the State. . . In the Indian 

Constitution, therefore, we have the same system of parliamentary executive as in 

England. . ."2! 

But our Constitution is not an. exact replica of the Irish model either. 
The Constitution of Eire lays down that the constitutional powers of the 
President can only be exercised by him on the advice of Ministers, except 
those which are left to his discretion by the Constitution itself. Thus, the Irish 
President has an absolute discretion.to refuse dissolution of the Legislature to 
a defeated Prime Minister, contrary to the English practice and convention. 
But in the Indian Constitution there is no provision 
authorising the President to act 'in his discretion' 
on any matter. On the other hand, by amending 


42nd Amendment, 
1976. 
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Art. 74(1), the 42nd Amendment Act has explicitly codified the proposition 
which the Supreme Court had already laid cout in several decisions,?! that 
the President “shall, in the exercise of his functions, act in accordance with 
such advice," ġe., the advice tendered by the Council of Ministers. 


The Janata Government has preferred not to disturb this contribution 
f the 42nd Amendment, except to empower the 
44th , £ P p 
cd Amendment, President by the 44th Amendment, 1978, to refer a 
matter back to the Council of Ministers, for 
reconsideration. 


XIV. Perhaps the most remarkable achievement of the Indian Constitu- 
tion is to confer upon a federal system the strength of a unitary government. 
A Federal System Though normally the system of government is federal, 
with Unitary Bias. the Constitution enables the federation to transform 

itself into a unitary State (by the assumption of the 
powers of States by the Union),—in emergencies [Part XVIII]. 


Such a combination of federal and unitary systems in the same 
constitution is unique in the world. For a correct appreciation of this unique 
system it is necessary to examine the background upon which federalism has 
been introduced into India, in the light of the experience in other federal 
countries. This deserves a separate treatment [see C ap. 5, post]. 


XV. No less an outstanding feature of the new Constitution is the union 

of some 552 Indian States with the rest of India under the Constitution. 

i Thus, the problem that baffled the framers of the 

[8^0 po t Gives of India Act, 1935, and ultimately led to 

the failure of its federal scheme, was solved by the 

framers of the Constitution with unique success. The entire sub-continent of 

India has been unified and consolidated into a compact State in a manner 
which is unprecedented in the history of this country. 


The process by which this formidable task has been formed makes a 
story in itself. 


At the time of the constitutional reforms leading to the Government of 
India Act, 1935, the geographical entity known as India was divided into two 
Status of Indian parts—British India and the Indian States. While 
States under the British India comprised the nine Governors’ Provinces 
British Crown. and some other areas administered by the Govern- 

ment of India itself, the Indian States comprised some 
600 States which were mostly under the personal rule of the Rulers or 
proprietors. All the Indian States were not of the same order. Some of them 
were States under the rule of hereditary Chiefs, which had a political status 
even from before the Mahomedan invasion; others (about 300 in number) 
were Estates or Jagirs granted by the Rulers as rewards for services or 
otherwise, to particular individuals or families. But the common feature that 
distinguished these States from British India was that the Indian States, had 
not been annexed by the British Crown. So, while British India was under the 
direct rule of the Crown through its representatives and according to the 
statutes of Parliament and enactments of the Indian Legislatures,—the Indian 
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States were allowed to remain under the personal rule of their Chiefs and 
Princes, under the 'suzerainty' of the Crown, which was assumed over the 
entire territory of India when the Crown took over authority from the East 
India Company in 1858. 


The relationship between the Crown and the Indian States since the 
Incidents of Para- d of suzerainty by the Crown came to be 
mountcy. described by the term 'Paramountcy . The Crown was 

bound by engagements of a great variety with the 
Indian States. A common feature of these engagements was that while the 
States were responsible for their own internal administration, the Crown 
accepted responsibility for their external relations and defence. The Indian 
States had no international life, and for external purposes, they were 
practically in the same position as British India. As regards internal affairs, 
the policy of the British Crown was normally one of non-interference with 
the monarchical rule of the Rulers, but the Crown interfered in cases of 
misrule and mal-administration, as well as for giving effect to its international 
commitments. So, even in the internal sphere, the Indian States had no legal 
right against non-interference. 


Nevertheless, the Rulers of the Indian States enjoyed certain personal 
rights and privileges, and normally carried on their personal administration, 
unaffected by all political and constitutional vicissitudes within the 
neighbouring territories of British India. 


The Government of India Act, 1935 envisaged a federal structure for 
the whole of India, in which the Indian States could figure as units, together 


Place: lof i with the Governors’ Provinces. Nevertheless, the 
States in framers of the Act differentiated the Indian States 
Federal Scheme from the Provinces in two material respects, and this 
roposed by = differentiation ultimately proved fatal for the scheme 
E. 9" itself. The two points of difference were—(a) While in 
j the case of the Provinces accession to the Federation 
was compulsory or automatic, —in the case of an Indian State it was 
voluntary and depended upon the option of the Ruler of the State. (b) While 
in the case of the Provinces, the authority of the Federation over the 
Provinces (executive as well as legislative) extended over the whole of the 
federal sphere chalked out by the Act,—in the case of the Indian States, the 
authority of the Federation could be limited by the Instrument of Accession 
and all residuary powers belonged to the State. It is needless to elaborate the 
details of the plan of 1935, for, as has been stated earlier, the accession of the 
Indian States to the proposed Federation never came true, and this Part of 
that Act was finally basi in 1939, when World War II broke out. 


When Sir Stafford Cripps came to India with his Plan, it was definitely 

understood that the Plan proposed by him would be confined to settling the 

olitical destinies of British India and that the Indian States would be left 
ree to retain their separate status. 


But the Cabinet Mission supposed that the 

Pr 1 of th PP 

Cabinet Mission. * Indian States would be ready to co-operate with the 
new development in India. So, they recommended 
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that there should be a Union of India, embracing both British India and the 
States, which would deal only with Foreign Affairs, Defence and 
Communications, while the State would retain all powers other than these. 


Lapse of Para When the Indian Independence Act, 1947, was 
mountcy under the passed, it declared the lapse of suzerain (para- 
Indian Indepen- mountcy) of the Crown, in s. 7(1)(b) of the Act, which 
dence Act. is worth reproduction: 

‘7. (1) As from the appointed day— 

(b) the suzerainty of His Majesty over the Indian States lapses, and with it, all 
treaties and agreements in force at the date of the passing of this Act between His 
Majesty and the rulers of Indian States, all functions exercisable by His Majesty at 
the date with respect to Indian States, all obligations of His Majesty existing at that 
date towards Indian States or the rulers thereof, and all powers, rights, authority, or 
jurisdiction exercisable by His Majesty at that date in or in relation to Indian States 

y treaty, grant, usage, sufferance or otherwise; and 

Provided that notwithstanding anything.in paragraph (b). . . of this sub-section, 
effect shall, as nearly as may be, continue to be given to the provision of any such 
agreement as is therein referred to which relate to customs, transit and 
communications, posts and telegraphs, or other like matters, until the provisions in 
question are denounced by the Rulers of the Indian States. . . on the one hand, or 
by the Dominion or Province or other part thereof concerned on the other hand, 
or are superseded by subsequent agreements.’ 

But though paramountcy lapsed and the Indian States regained their 
position which they had prior to the assumption of suzerainty by the Crown, 
most of the States soon realised that it was no longer possible for them to 
maintain their existence independent of and separate from the rest of the 
country, and that it was in their own interests necessary to accede to either of 
the two Dominions of India and Pakistan. Of the States situated within the 
o boundaries of the Dominion of India, all (numbering V bai 
Hyderabad, Kashmir, Bahawalpur, Junagadh and the N.W.F. States (Chitral, 
Phulra, Dir, Swat and Amb) had acceded to the Dominion of India by the 
15th August, 1947, Łe., before the ‘appointed day’ itself. The problem of the 
Government of India as regards the States after the accession was two-fold: 


(a) Shaping the Indian States into sizeable or viable administrative 
uhits, and (b) fitting them into the constitutional structure of India. 


(A) The first objective was sought to be achieved by a three-fold 
rocess of integration ios as the ‘Patel scheme’ after Sardar Vallabhbhai 
Patel, Minister in-charge of Home Affairs)— 


(i) 216 States were merged into the respective Provinces, geographically 
nt Fe er contiguous to them. These merged States were 
Im included in the territories of the States in Part B in the 

First Schedule of the Constitution. The process of 
merger started with the merger of Orissa and Chhattisgarh States with the 
then Province of Orissa on January 1, 1948, and the last instance was the 
merger of Cooch-Behar with the State of West Bengal in January, 1950. 


H 61 States were converted into Centrally administered areas and 
included in Part C of the First Schedule of the Constitution. This form of 
integration was resorted to in those cases in which, for administrative, 
strategic or other special reasons, Central control was considered necessary. 
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(ii) The third form of integration was the consolidation of groups of 
States into new viable units, known as Union of States. The first Union 
formed was the Saurashtra Union consolidating the Kathiawar States and 
many other States (February 15, 1948), and the last one was the Union of 
Travancore-Cochin, formed on July 1, 1949. As many as 275 States were 
thus integrated into 5 Unions—Madhya Bharat, Patiala and East Punjab 
States Union, Rajasthan, Saurashtra and Travancore-Cochin, These were 
included in the States in Part B of the First Schedule. The other 3 States 
included in Part B were—Hyderabad, Jammu and Kashmir and Mysore. 
The cases of Hyderabad mi Jammu and Kashmir were peculiar. Jammu 
and Kahsmir acceded to India on October 26, 1947, and so it was included 
as a State in Part B, but the Government of India agreed to take the 
accession subject to confirmation by the people of the State, and a Consti- 
tuent Assembly subsequently confirmed it, in November, 1956. Hyderabad 
did not formally accede to India, but the Nizam issued a Proclamation 
recognising the necessity of entering into a constitutional relationship with 
the Union of India and accepting the Constitution of India subject to 
ratification by the Constituent Assembly of that State, and the Constituent 
Assembly of that State ratified this. As a result, Hyderabad was included as a 
State in Part B of the First Schedule of the Constitution. 


(B) We have so far seen how the States in Part B were formed as viable 
units o administration, —being the residue of the bigger Indian States, left 
after the smaller States had been merged in the Provinces or converted into 
Centrally Administered Areas. So far as the latter two Oups were 
concerned, there was no problem in fitting them into the say of the 
Constitution framed for the rest of India. There was an agreement between 
the Government of India and the Ruler of each of the States so merged, by 
which the Rulers voluntarily agreed to the merger and ceded all powers for 
the governance of the States to the Dominion Government, reserving certain 
personal rights and privileges for themselves. 


But the story relating to the States in Part B is not yet complete. At the 
time of their accession to the Duminion of India in 1947, the States had 
acceded only on three subjects, viz, Defence, Foreign Affairs and 
Communications, With the formation of the Unions and under the influence 
of political events, the Rulers found it beneficial to have a closer connection 
with the Union of India and all the Rajpramukhs of the Unions as well as the 
Maharaja of Mysore, signed revised Instruments of Accession by which all 
these States acceded to the Dominion of India in respect of all matters 
included in the Union and Concurrent Legislative Lists, except only those 
relating to taxation. Thus, the States in Part B were brought at par with the 
States in Part A, subject only to the differences embodied in Art. 238 and 
the supervisory powers of the Centre for the transitional period of 10 years 
[Art 371]. Special provisions were made only for Kashmir [Art. 370] in view 
of its special position and problems. That article makes special provisions for 
the partial application of the Constitution of India to that State, with the 
concurrence of the Government of that State. 


It is to be noted that the Rajpramukhs of the five Unions as well as the 
Rulers of Hyderabad, Mysore, Jammu and Kashmir all adopted the 
Constitution of India, by Proclamations. 
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The process of integration culminated in the Constitution (7th Amend- 

EN N ment) Act, 1956, which abolished Part B States as a 

^e adios of class and included all the States in Part A and B in one 

list.22 The special provisions in the Constitution rela- 

ting to Part B States were, consequently, omitted. The Indian States thus lost 

their identity and became part of one uniform political organisation 
embodied in the Constitution of India. 


The process of reorganisation is continuing still and the recent trend is 
towards conceding the demands of smaller units which were previously Part 
B States, Union Territories or autonomous parts of States, by conferrin 
upon them the status of a ‘State’, eg, Nagaland, Meghalaya, Himach 
Pradesh, Manipur, Tripura, Mizoram, Goa. Delhi has been made the 
National Capital Territory. This process will be further elaborated in Chap. 
6 (Territory of India), post. 


Before closing this Chapter, however, it should be pointed out that 
ai since the observations in the case of Golak Nath,” 
Shasic’ featuces of culminating with Keshavananda,™ the Supreme Court 
the Constitution. had been urging that there are certain ‘basic’ features 

of the Constitution, which were immune from the 
power of amendment conferred by Art. 368, which, according to the Court, 
was subject to ‘implied’ limitations. On the other hand, the Indira Govern- 
ment had been attempting to thwart this doctrine by successive amendments 
of Art. 368, starting with the 24th Amendment, 1971, and ending with 42nd 
Amendment Act, 1976, so as to obviate any such conclusion by the 
Supreme Court. The Court has, however, adhered to its view 
notwithstanding any of these amendments.” The present Chapter does not 
enter into that controversy, which will be dealt s in Chap. 10 (Procedure 
for Amendment), post. [See that Chapter as to the list of basic feature]. 


The comparative study of any Constitution will reveal that it has certain 
prominent features which distinguish it from other Constitutions. It is those 


prominent features which have been summarised in this wp m by way of 


introducing the reader to the various provisions of the Indian Constitution. 
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CHAPTER 5 
NATURE OF THE FEDERAL SYSTEM 


India, a Union of ARTICLE kr of our Constitution says— "India, 
States. that is Bharat, shall be a Union of States." 


While submitting the Draft Constitution, Dr. Ambe ikar, the Chairman 
of the Drafting Committee, stated that “although its Constitution may be 
federal in structure”, the Committee had used the term “Union” because of 
certain advantages, These advantages, he explained in the Constituent 
Assembly,’ were to indicate two things, viz., (a) that the Indian federation is 
not the result of an agreement by the units, and (b) that the component units 
have no freedom to secede from it. 


The word ‘Union’, of course, does not indicate any particular type of 
federation, inasmuch as it is used also in the Preamble of the Constitution of 
the United States—the model of federation; in the Preamble of the British 
North America Act (which, according to Lord HALDANE, did not create a 
true federation at al; in the Preamble to the Union of South Africa Act, 
1909, which patently set up a uni Constitution; and even in the 
Constitution of the U.S.S.R. (1977), which formally acknowledges a right of 
secession [Art, 72] to each Republic, Że., unit of the Union.? 


We have, therefore, to examine the provisions of the Constitution itself, 
apart from the label given to it by its draftsman, to determine whether it 
provides a federal system as claimed by Dr. Ambedkar, particularly in view 
of the criticisms (as will be presently seen) levelled against its federal claim 
by some foreign scholars. 


The difficulty of any treatment of federalism is that there is no agreed 
Diet t definition of a federal State. The other difficulty is that 
Federal Cece ot it is habitual with scholars on the subject to start with 
tions in the the model of the United States, the oldest (1787) of all 
modern World. federal Constitutions in the world, and to exclude any 

system that does not conform to that model from the 
nomenclature of ‘federation’, But numerous countries in the world have, 
since 1787, adopted Constitutions having federal features and, if the strict 
historical standard of the United States be applied to all these later 
Constitutions, few will stand the test of federalism save perhaps Switzerland 
and Australia, Nothing is, however, gained by excluding so many recent 
Constitutions from the federal class, for, according to the traditional 
classification followed by political scientists, Constitutions are either uni 
or federal. If, therefore, a Constitution partakes of some features of bo 
types, the only alternative is to analyse those features and to ascertain 


[51] 
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whether it is basically unitary or federal, although it may have subsidiary 
variations. A liberal attitude towards the question of federalism is, therefore, 
inevitable particularly in view of the fact that recent experiments in the 
world of Constitution-making are departing more and more from the ‘pure’ 
type of either unitary or a federal system. The Author’s views on this 
subject, expressed in the previous Editions of this book as well as in the 
Commentary on the Constitution of Indiat now find support from the 
categorical assertion of a research worker? on the subject of federalism (who 
pepe to be an American himself), that the question whether a State is 
federal or unitary is one of degrees and the answer will depend upon “how 
many federal features it possesses”. Another American scholar® has, in the 
same strain, observed that federation is more a ‘functional’ than an 
‘institutional’ concept and that any theory which asserts that there are certain 
inflexible characteristics without which a political system cannot be federal 
ignores the fact “that institutions are not the same things in different social 
and cultural environments”. 


To anticipate the Authors conclusion, the constitutional system of 
Indian Constitu- dia is basically federal, but, of course, with striking 
tion basically Unitary features.’ In order to come to this conclusion, 
Federal, with we have to formulate the essential minimal features of 
unitary features. ^ a federal system as to which there is common 

agreement amongst political scientists. 


Though there may be difference amongst 
scholars in matters of detail, the consensus of opinion 
is that a federal system involves the following essential 
features: 


Essential features 
of a Federal polity. 


(i) Dual Government. While in a unitary State, there is only one 
Government, namely the national Government, in a federal State, there are 
two Governments,—the national or federal Government and the 
Government of each component State. 


Though a unitary State may create local sub-divisions, such local 
authorities enjoy an autonomy of their own but exercise only such powers as 
are from time to time delegated to them by the national government and it is 
competent for the national Government to revoke the delegated powers or 
any of them at its will. 


A federal State, on the other hand, is the fusion of several States into a 
single State in regard to matters affecting common interests, while each 
component State enjoys autonomy in regard to other matters. The 
component States are not mere delegates or agents of the federal 
Government but both the Federal and State Governments draw their 
authority from the same source, viz., the Constitution of the land. On the 
other hand, a component State has no right to secede from the federation at 
its will. This distinguishes a federation from a confederation. 


(ii) Distribution of Powers. It follows that the very object for which a 
federal State is formed involves a division of authority between the Federal 
Government and the States, though the method of distribution may not be 
alike in the federal Constitutions, 
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(iii) Supremacy of the Constitution. A federal State derives its existence 
from the Constitution, just as a corporation derives its existence from the 
grant of a statute by which it is created, Every power—executive, legislative, 
or judicial—whether it belongs to the federation or to the component States, 
is subordinate to and controlled by the Constitution. 


(iv) Authority of Courts. In a federal State the legal supremacy of the 
Constitution is essential to the existence of the federal system, It is essential 
to maintain the division of powers not only between the coordinate branches 
of the government, but also between the Federal Government and the States 
themselves. This is secured by vesting in the Courts a final power to 
interpret the Constitution and nullify an action on the part of the Federal 
and State Governments or their different organs which violates the 
provisions of the Constitution. 

The Supreme Court has observed that Indian Constitution is basically 
federal in form and is marked by the traditional characteristics of a federal 
system, namely, supremacy of the Constitution, division of power between 

e Union and the States and existence of an independent judiciary.? 

Not much pains need to be taken to demonstrate that the political 
system introduced by our Constitution possesses all the aforesaid essentials of 
a federal polity. Thus, the Constitution is the supreme organic law of our 
land, and both the Union and the State Governments as well as their 
respective organs derive their authority from the Constitution, and it is not 
competent for the States to secede from the Union. There is a division of 
legislative and administrative powers between the Union and the State 
Governments and the Supreme Court stands at the head of our Judiciary to 
jealously guard this distribution of powers and to invalidate any action which 
violates the limitations imposed by the Constitution. This jurisdiction of the 
Supreme Court may be resorted to not only by a person? who has been 
affected by a Union or State law which, according to him, has violated the 
constitutional distribution of powers but also by the Union and the States 
themselves by bringing a direct action against each other, before the 


Original Jurisdiction of the Supreme Court under Art. 131.!9 It is because of 
these basic federal features that our Supreme Court has described the 
Constitution as 'federal".!! 


Bscillad i Pentande But though our Constitution provides these 

of Indian Federa- ^55ential features of a federation, it differs from the 

lism. typical federal systems of the world in certain 
undamental respects: 

(A) The Mode of formation. A federal union of the American type is 
formed by a voluntary agreement between a number of sovereign an inde- 
pendent States, for the administration of certain affairs of general concern. 

But there is an alternative mode of the Canadian type (if Canada is 
admitted into the family of federations), namely, that the provinces of a 
unitary State may be transformed into a federal union to make themselves 
autonomous. The provinces of Canada had no separate or independent 
existence apart from the colonial Government of Canada, and the Union 
was not formed by any agreement between them, but was imposed by a 
British statute, which withdrew from the Provinces all their former rights and 
then re-divided them between the Dominion and the Provinces. Though the 
Indian federation resembles the Canadian federation in its centralising 
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tendency, it even goes further than the Canadian precedent. The federalism 
in India is not a matter of administrative convenience, but one of principle.!? 


India had a thoroughly centralised unitary constitution until the 
Government of India Act, 1935. The Provincial Governments were virtually 
the agents of the Central Government, deriving powers by delegation from 
the latter (see pp. 1-8, ante). 


To appreciate the mode of formation of federation in India, we must 
go back to the Government of India Act, 1935, which for the first time 
introduced the federal concept, and used the expression 'Federation of 
India' (s. 5) in a Constitution Act relating to India, since the Constitution has 
E a continued the federal system so introduced by the Act of 1935, so far 
as the Provinces of British India are concerned. The foundation for a federal 
set-up for the nation was laid in the Govt. of India Act, 1935. Though in 
every respect the distribution of legislative power between the Union and the 
States as envisaged in the 1935 Act has not been adopted in the ‘Consti- 
tution, but the basic framework is the same.!? The Supreme Court observed 
that India has adopted for itself a loose federal structure as it is an 
indestructible Union of destructible units.'* 


By the Act of 1935, the British Parliament set up a federal system in the 
Federation as envi. Same manner as it had done in the case of Canada, 
saged by the viz, “by creating autonomous units and ree 
Government of them into a federation by one and the same Act”. 
India Act, 1935. powers hitherto exercised in India were resumed by 

the Crown and redistributed between the Federation 
and the Provinces by a direct grant. Under this system, the Provinces 
derived their authority directly from the Crown and exercised legislative and 
executive powers, broadly free from Central control, within a defined 
sphere. Nevertheless, the Centre retained control through ‘the Governor's 
special responsibilities’ and his obligation to exercise his individual 
judgment and discretion in certain matters, and the power of the Centre to 
give direction to the Provinces.!5 


The peculiarity of thus converting a unitary system into a federal one 
can be best explained in the words of the Joint Parliamentary Committee on 
Indian Reforms: 

*Of course in thus converting a unitary State into a federation we should be taking 

a step for which there is no exact historical precedent. Federations have commonly 

resulted from an agreement between independent or, at least, autonomous 

Governments, surrendering a defined part of their sovereignty or autonomy to a 

new central organism. At the present moment the British Indian Provinces are not 

even autonomous for they are subject to both administrative and legislative control 
of the Government and such authority as they exercise has been in the main 
devolved upon them under a statutory rule-making pw by the Governor- 

General in Council. We are faced with the necessity of creating autonomous units 

and combining them into a federation by one and the same Act." 


It is well worth remembering this peculiarity of the origin of the federal 

Not the result of a System in India. Neither before nor under the Act of 
compact. 1935, the Provinces were in any sense ‘sovereign’ 
States like the States of the American Union. e 

Constitution, too, has been framed by the ‘people of India’ assembled in the 
Constituent Assembly, and the Union of India cannot be said to be the 
result of any compací or agreement between autonomous States.? So far as 
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the Provinces are concerned, the progress had been from a unitary to a 
federal organisation, but even then, this has happened not because the 
Provinces desired to become autonomous units under a federal union, as in 
Canada. The Provinces, as just seen, had been artificially made autonomous, 
within a defined sphere, by the Government of India Act, 1935. What the 
makers of the Constitution did was to associate the Indian States with these 
autonomous Provinces into a federal union, which the Indian States had 
refused to accede to, in 1935. 


Some amount of homogeneity of the federating units is a condition for 
their desire to form a federal union. But in India, the position has been 
different. From the earliest times, the Indian States had a separate political 
entity, and there was little that was common between them and the Provin- 
ces which constituted the rest of India. Even under the federal scheme of 
1935 the Provinces and the Indian States were treated differently; the acce- 
ssion of the Indian States to the system was voluntary while it was compul- 
sory for the Provinces, and the powers exercisable by the Federation over 
the Indian States were also to be defined by the Instruments of Accession. It 
is because it was optional with the Rulers of the Indian States that they refus- 
ed to join the federal system of 1935. They lacked the 'federal sentiment" 
(Dicey), that is, the desire to form a federal union with the rest of India. But, 
as already pointed out, the political situation changed with the lapse of para- 
mountcy of the British Crown as a result of which most of the Indian States 
acceded to the Dominion of India on the eve of the Independence of India. 


The credit of the makers of the Constitution, therefore, lies not so 
much in bringing the Indian States under the federal system but in placing 
them, as much as possible, on the same footing as the other units of the 
federation, under the same Constitution. In short, the survivors of the old 
Indian States (States in Part B!9 of the First Schedule) were, with minor 
exceptions, placed under the same political system as the old Provinces 
(States in Part A!5 ). The integration of the units of the two categories has 
eventually been completed by eliminating the separate entities of States in 
Part A and States in Part B and replacing them by one category of States, by 
the Constitution (7th Amendment) Act, 1956.!6 


(B) Position of the States in the Federation. In the United States, since the 
States had a sovereign and independent existence prior to the formation of 
the federation, they were reluctant to give up that sovereignty any further 
than what was necessary for forming a national government for the purpose 
of conducting their common purposes. As a result, the Constitution of the 
federation contains a number of safeguards for the protection of 'State 
rights’, for which there was no need in /ndia, as the States were not ‘sove- 
reign' entities before. These points of difference deserve particular attention: 


(i) While the residuary powers are reserved to the States by the 
American Constitution, these are assigned to the Union by our Constitution 
[4rt. 248]. 


This alone, of course, is not sufficient to put an end to the federal 
character of our political system, because it only relates to the mode of 
distribution of powers. Our Constitution has simply followed the Canadian 
system in vesting the residuary power in the Union. 
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(ii) While the Constitution of the United States of 
America merely drew up the constitution of the 
national government, leaving it “in the main (to the 
State) to continue to preserve their original Constitu- 
tion", the Constitution of /ndia lays down the consti 
tution for the States as well, and, no State, save Jammu and Kashmir, has a 
right to determine its own (State) constitution. 


No State excepting 
Kashmir, can draw 
its own Constitu- 
tion. 


(iii) In the matter of amendment of the Constitution, again, the part 
assigned to the State is minor, as compared with that of the Union. Fhe 
doctrine underlying a federation of the American type is that the union is the 
result of an agreement between the component units, so that nọ part of the 
Constitution which embodies the compact can be altered without the 
consent of the covenanting parties. This doctrine is adopted, with variations, 
by most of the federal systems. 


But in /ndía, except in a few specified matters affecting the federal 
struċture (see Chap. 10, post), the States need not even be consulted in the 
matter of amendment of the bulk of the Constitution, which may be effected 
by a Bill in the Union Parliament, passed by a special majority. 


wi Though there is a division of powers between the Union and the 
States, there is provision in our Constitution for the exercise of control by the 
Union both over the administration and legislation of the States. Legislation 
by a State shall be subject to disallowance by the President, when reserved 
by the Governor for his consideration [Art. 201]. Again, the Governor of a 
State shall be appointed by the President of the Union and shall hold office 
‘during the pleasure’ of the President [Arts. 155-156]. These ideas are 
repugnant to the Constitution of the United States or of Australia, but are to 
be found in the Canadian Constitution. 


(v) The American federation has been described by its Supreme Court 
as “an indestructible Union composed of indestructible States".! 


It comprises two propositions— 


(a) The Union cannot be destroyed by any State seceding from the 
Union at its will.'® i 


(b) Conversely, it is not possible for the federal Government to redraw 
the map of the United States by forming new States or by altering the 
boundaries of the States as they existed at the time of the compact without 
the consent of the Legislatures of the States concerned. The same principle is 
adopted in the Australian Constitution to make the Commonwealth 
“indissoluble”, with the further safeguard superadded that a popular 
referendum is required in the affected State to alter its boundaries. 


(a) It has been already seen that the first proposition has been acce ted 

by the makers of our Constitution, and it is not possible for the States o the 

nion of India, to exercise any right of secession. It should be noted in this 

context that by the 16th Amendment of the Constitu- 

tion in 1963, it has been made clear that even 

advocacy of secession will not have the protection of the freedom of 
expression. !9 


No right to secede. 
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(b) But just the contrary of the second proposition has been embodied 


in our Constitution, Under our Constitution, it is 
Sete io net roii ossible for the Union Parliament to reorganise the 
ed for altering its States or to alter their boundaries, by a simple 
boundaries by majority in the ordinary process "4 legislation 
Parliament. [Art. 4) The Constitution does not require that the 
consent of the Legislature of the States is necessary for 


enabling Parliament to make such laws; only the President has to ‘ascertain’ 
the views of the Legislature of the affected States to recommend a Bill for 
this purpose to Parliament. Even this obligation is not mandatory insofar as 
the President is competent to fix a time-limit within which a State must 
express its views, if at all [Proviso to Art. 3, as amended]. In the Indian 
federation, thus, the States are not “indestructible” units as in the U.S.A. The 
ease with which the federal organisation may be reshaped by an ordinary 
legislation by the Union Parliament has been demonstrated by the enact- 
ment of the States Reorganisation Act, 1956, which reduced the number of 
States from 27 to 14 within a period of six years from the commencement of 
the Constitution. The same process of disintegration of existing States, 
effected by unilateral legislation by Parliament, has led to the formation, 
subsequently, of several new States—Gujarat, Nagaland, Haryana, 
Karnataka, Meghalaya, Himachal Pradesh, Manipur, Sikkim, Tripura, 
Mizoram, Arunachal Pradesh, Goa, Chhattisgarh, Uttarakhand, Jharkand. 


It is natural, therefore, that questions might arise in foreign minds as to 
the nature of federalism introduced by the Indian Constitution. 


(vi) Not only does the Constitution offer no guarantee to the States 
against affecting their territorial integrity without their consent,—there is no 
theory of ‘equality of State rights’ underlying the federal scheme in our 
Constitution, since it is not the result of any agreement between the States. 


One of the essential principles of American federalism is the equality of 
the component States under the Constitution, irrespective of their size or 
Ep This principle is reflected in the equality of representation of the 


tates in the upper House of the Federal Legislature (ie, in the Senate),?? 
which is supposed to safeguard the status and interests of the States in the 
federal organisation. To this is superadded the guarantee that no State may, 
without its consent, be deprived of its equal representation in the Senate 
[Art. V]. 
Under our Constitution, there is no equality of representation of the 
States in the Council of States. As given in the Fourth 
D ces Schedule, the number of iirin for the several 
tion. States varies from 1 to 31. In view of such composition 
of the Upper Chamber, the federal safeguard against 
the interests of the lesser States being overridden by the interests of the 
larger or more populated States is absent under our Constitution. Nor can 
our Council of States be correctly described as a federal Chamber insofar as 
it contains a nominated element of twelve members as against 238 
representatives of the States and Union Territories. 


Status of Sikkim. (vii) Another novel feature introduced into the 
— Indian federalism was the admission of Sikkim as an 
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'associate State', without being a member of the Union of India, as defined in 
Art. 1, which was made possible by the insertion of Art. 2A into the 
Constitution, by the Constitution (35th Amendment) Act, 1974. 


This innovation was, however, shortlived and its legitimacy has lost all 

a cs interest since all that was done by the 35th Amendment Act, 1974, 

as been undone by the 36th Amendment Act, 1975, by which Sikkim has 

been admitted into the Union of India, as a full-fledged State under the First 

Schedule with effect from 26th April, 1975 (see under Chap. 6, post). The 

original federal scheme of the Indian Constitution, comprising States and the 
Union Territories, has thus been left unimpaired. 


Of course, certain special provisions have been laid down in the new 
Art. 371F, as regards Sikkim, to meet the special circumstances of that State. 
Article 371G makes certain special provisions relating to the State of 
Mizoram, while Arts. 371H ind: 3711 insert special provisions for Arunachal 
Pradesh and Goa. 


(C) Nature of the Polity. As a radical solution of the problem of 
reconciling national unity with 'State rights', the framers of the American 
Constitution made a logical division of everything essential to sovereignty 
and created a dual polity, with a dual citizenship, a double set of officials 
and a double system of Courts. 


(i) An American is a citizen not only of the State in which he resides but 

RH also of the United States, ie., of the federation, under 

qu em different conditions; and both the federal and State 

Governments, each independent of the other, operate 

directly upon the citizen who is thus subject to two Governments, and owes 

allegiance to both. But the Indian Constitution, like the Canadian, does not 

introduce any double citizenship, but one citizenship, viz., —the citizenship 

of India [Art. 5], and birth or residence in a particular State does not confer 
any separate status as a citizen of that State. 


(ii) As regards officials similarly, the federal and State Governments in 

No videam "dw the United States, have their own officials to 
public services. administer their respective laws and functions. But 
there is no such division amongst the public officials 

in India. The majority of the public servants are employed by the States, but 
they administer both the Union and the State laws as are applicable to their 
respective States by which they are employed. Our Constitution provides for 
the creation of All-India Services, but they are to be common to the Union 
and the States [Art. 312]. Members of the Indian Administrative Service, 
appointed by the Union, may be employed either under some Union 
Department (say, Home or Defence) or under a State Government, and 
their services are transferable, and even when they are employed under a 
Union Department, they have to administer both the Union and State laws 
as are applicable to the matter in question. But even while serving under a 
State, for the time being, a member of an all-India Service can be dismissed 
or removed only by the Union Government, even though the State 
Government is competent to initiate disciplinary proceedings for that 


purpose. 
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(iii) In the U.S.A., there is a bifurcation of the Judiciary as between the 

N Federal and State Governments. Cases arising out of 

a SuN pee the federal Constitution and federal laws are Sled by 

the federal Courts, while State Courts deal with cases 

arising out of the State Constitution and State laws. But in /ndia, the same 

system of Courts, headed by the Supreme Court, will administer both the 

Union and State laws as they are applicable to the cases coming up for 
adjudication. 


(iv) The machinery for election, accounts and audit is also similarly 
integrated. 


(v) The Constitution of India empowers the Union to entrust its 
executive functions to a State, by its consent [Art. 258], and a State to entrust 
its executive functions to the Union, similarly [Art. 258A]. No question of 
‘surrender of sovereignty’ by one Government to the other stands in the way 
of this smooth co-operative arrangement. 


(vi) While the federal system is prescribed for normal times, the Indian 
Constitution enables the federal government to acquire the strength of a 
unitary system in emergencies. While in normal times the Union Executive is 
entitled to give directions to the State Governments in respect of specified 
matters, when a Proclamation of Emergency is made, the power to give 
directions extends to all matters and the legislative power of the Union 
extends to State subjects Arts. 353, 354, 357]. The wisdom of these 
emergency provisions (relating to external aggression, as distinguished from 
‘internal disturbance’) has been demonstrated by the fact that during the 
Chinese aggression of 1962 or the Pakistan aggression of 1965, India could 
stand as one man, pooling all the resources of the States, notwithstanding the 
federal organisation. 


(vii) Even in its normal working, the federal system is given the strength 
of a unitary system— 


(a) By endowing the Union with as much exclusive powers of 
Union control in legislation as has been found necessary in other 
normal times. countries to meet the ever-growing national exigen- 

cies, and, over and above that, by enabling the Union 
Legislature to take up some subject of State competence, if required in the 
national interest’. Thus, even apart from emergencies, the Union Parliament 
may assume legislative power (though temporarily) over any subject 
included in the State List? if the Council of States (Second Chamber of 
Parliament) resolves, by a two-thirds vote, that such legislation is necessary in 
the ‘national interest’ [Art. 249]. There is, of course, a federal element in this 
rovision inasmuch as such expansion of the power of the Union into the 
State sphere is possible only with the consent of the Council of States where 
the States are represented. But, in actual practice, it will mean an additional 
weapon in the hands of the Union vis-a-vis the States so long as the same 
party has a solid majority in both the Houses of the Union Parliament. 


Even though there is a distribution of powers 
between the Union and the States as under a federal 
system, the distribution has a strong Central bias and 


Strong central 
bias. 
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the powers of the States are hedged in with various restrictions which 
impede their sovereignty even within the sphere limited to them by the 
distribution of powers basically provided by the Constitution. 


(b) By empowering the Union Government to issue directions upon the 
State Governments to ensure due compliance with the legislative and 
administrative action of the Union [Arts. 256-257], and to supersede a State 
Government which refuses to comply with such directions [Art. 365]. 


(c) By empowering the President to withdraw to the Union the 
executive and legislative powers of a State under the Constitution if he is, at 
any time, satisfied that the administration of the State cannot be carried on in 
the normal manner in accordance with the provisions of Constitution, 
owing to political or other reasons [Art. 356]. From the federal standpoint, 
this seems to be anomalous inasmuch as the Constitution-makers did not 
consider it necessary to provide for any remedy whatever for a similar 
breakdown of the constitutional machinery at the Centre. Hence, Panikkar is 
justified in observing—“The Constitution itself has created a kind of 
paramountcy for the Centre by providing for the suspension of State 
Governments and the imposition of President's rule under certain conditions 
such as the breakdown of the administration". Secondly the power to 
suspend the constitutional machinery may be exercised by the President, not 
only on the report of the Governor of the State concerned but also sou motu, 
whenever he is satisfied that a situation calling for the exercise of this power 
has arisen. It is thus a coercive power available to the Union against the units 
of the federation. 


But though the above scheme seeks to avoid the demerits of the federal 
A criti f the System, there is perhaps such an emphasis on the 
Federal mE. " strength of the Union government as affects the federal 
principle as it is commonly understood. Thus, a 
foreign critic (Prof. Wheare)? was led to observe that the Indian Consti- 
tution provides— 
“a system of Government which is quasi-federal . . .a Unitary State with subsidiary 
federal features rather than a Federal State twith subsidiary unitary features." 


In his later work in Modern Constitutions? he puts it, generically, 
thus— 


“In the class of quasi-federal Constitution it is probably proper to include the Indian 
Constitution of 1950. . . ." 


Prof. Alexandrowicz^ has taken great pains to combat the view that 
the Indian federation is ‘quasi-federation’. He seems to agree with this 
Author, when he says that “India is a case sui generis". This is in accord 
with the Author's observation that— 

“the Constitution of India is neither purely federal nor purely unitary but is a 

combination of both. It is a Union or composite State of a novel type. It enshrines 

the principle that in spite of federalism the national interest ought to be 

paramount. "25 


In fact, anybody who impartially studies the Indian Constitution from 
close quarters and acknowledges that Political Science today admits of 
different variations of the federal system cannot but observe that the Indian 
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system is ‘extremely federal'?? or that it is a ‘federation with strong 
centralising tendency.” 


Strictly speaking, any deviation from the American model of pure 
federation would make a system quasifederal, and, if so, the Canadian 
system, too, can hardly escape ed branded as quasi-federal. The 

ifference between the Canadian and the Indian system lies in the degree 
and extent of the mane pr hasis. The real test of the federal character of a 
political structure is, as Prof. eare has himself observed??— 


“That, however, is what appears on paper only, It remains to be seen whether in 
actual practice the federal features entrench or strengthen themselves as they have 
in Canada, or whether the strong trend towards centralisation which is a feature of 
most Western Governments ín a world of crises, will compel these federal aspects 
of the Constitution to wither away." 


A survey of the actual working of our Constitution for the last 59 years 
The working of would hardly justify the conclusion that, even though 
federalism in the unitary bonds have in some respects been further 
India. tightened, the federal features have altogether 
‘withered away’. 


Some scholars in India?? have urged that the unitary bias of our 
Constitution has been accentuated, in its actual working, by two factors so 
much so that very little is left of federalism. These two factors are—(a) the 
overwhelming financial power of the Union and the utter dependence of the 
States upon Union grants for discharging their functions; (b) the 
comprehensive sweep of the Union Planning Commission, set up under the 
concurrent power over planning. The criticism may be justified in point of 
degree, but not in principle, for two reasons— 


(i) Both these controls are aimed at securing a uniform development of 
the country as a whole. It is true that the bigger States are not allowed to 
perpe all their resources and the system of assignment and distribution 
o 


tax resources by the Union [Arts. 269, 270, 272] means the dependence 
of the States upon the Union to a large extent. But, left alone, the stronger 
and bigger States might have left the smaller ones lagging behind, to the 
detriment of our national strength. 


(ii) Even in a country like the United States, such factors have, in 
ractice, strengthened the national Government to a degree which could not 
Gave been dreamt of by the fathers of the Constitution. Curiously enough, 
the same complaint, as in India, has been raised in the United States. Thus, 
of the Generali power of federal grants, an American writer”? has 
observed— 
“Here is an attack on federalism, so subtle that it is scarcely realised . . . Control of 
economic life and of these social services (viz., gr nc bie old-age, maternity 
and child welfare) were the two major functions of a State and local governments. 
The first has largely passed into national hands; the second seems to be passing. If 
these ay go, what we shall have left of State autonomy will be a hollow shell, a 
symbol." 


In fact, the traditional theory of mutual independence of the two 
governments,—federal and States, has given way to “co-operative federalism’ 
in most of the federal countries today. 
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An American scholar explains the concept of ‘co-operative federalism’ 
in these words*?— 


*, , , the practice of administrative co-operation between general and regional 
overnments, the partial dependence of the regional governments upon payments 
om the general governments, and the fact that the general governments, by the 

use of conditional grants, frequently promote developments in matters which are 

constitutionally assigned to the regions. 


Hence, the system of federal co-operation existing under the Indian 
Constitution, through allocation by the Union of the taxes collected, or 
direct grants or allocation of plan funds do not necessarily militate against 
the concept of federalism and that is why Granville’ Austin?! prefers to call 


Indian federalism as ‘co-operative federalism’ Mà auis “produces a stron, 
central . . . government, yet it does not necessarily /result in weak provinci 


governments that are largely administrative agencigs for central policies." 


In fact, the federal system in the Indian Cofstitution is a compromise 
between two apparently conflicting consideration; 


(i) There is a normal division of ies under which the States enjoy autonomy 
within their own spheres, with the power to raise revenue; 


(ii) The need for national integrity and a strong Union government, which the 
saner section of the people still consider necessary after 59 years of working of 
the Constitution, 


The interplay of the foregoing two forces has been acknowledged even 
Indian federalism by the Supreme Court in interpreting various 
as judicially inter- provisions of the Constitution, e.g., in explaining the 
preted. significance of Art. 3019? thus— 


“The evolution of a federal structure or a quasifederal structure necessarily 
involved, in the context of the conditions then prevailing, a distribution of powers 
and a basic part of our Constitution relates to that distribution with the three 
legislative lists in the Seventh Schedule. The Constitution itself says by Art. 1 that 
India is a Union of States and in interpreting the Constitution one must keep in the 
view the essential structure of a federal or quasi-federal Constitution, namely, that the 
units of the Union have also certain powers as has the Union itself . . 

In evolving an integrated policy on this subject our Constitution-makers seem 
to have kept in mind three main considerations. . . first, in the larger interest of 
India there must be free flow of trade, commerce and intercourse, both inter-State 
and intra-State; second, the regional interests must not be ignored altogether, and third, 
there must be a power of intervention by the Union in case of crisis tọ deal with 
particular problems that may arise in any part of India . . . Therefore, in 
interpreting the relevant articles in Part we must have regard to the eee 
scheme of the Constitution of India with special reference to Part III, Part sit 
and their inter-relation to Part XIII im the context of a federal or quasi-federal 
Constitution in which the States have certain powers including the power to raise 
revenues for their purposes by taxation.” 


At the same time, there is no denying the fact that the States have occa- 
sionally smarted?? against ‘Central dominion’ over the States in their 
exclusive sphere, even in normal times, through the Planning Commission 
(which itself was not recognised by the Constitution like the Finance 
Commission, the Public Service Commission or the like). But this is not 
because the Constitution is not federal in structure? or that its provisions 
envisage unitary control; the defect is political, namely, that it is the same 
Party which dominates both the Union and State Governments and that, 
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naturally, complaints of discrimination or interference with State autonomy 
are more common in those States which happen to be, for the time being, 
under the rule of a Party different from that of the Union Government. The 
remedy, however, lies through the ballot box. It is through political forces, 
again, that the Union Government may be prevented from so exercising its 
constitutional powers as to assume an ‘unhealthy paternalism’; but that is 
beyond the ken of the ge work. The remedy for a too frequent use of 
the power to impose President's rule in a State, under Art. 356, is also 
political.*° 


The strong Central bias has, however, been a boon to keep India 

together when we find the separatist forces of communalism, linguism and 

scramble for power, playing havoc notwithstanding all 

perdi ths Mere the devices of Central Coni even after five yT: es 

of the working of the Constitution. It also shows that 

the States are not really functioning as agents of the Union Government” or 

under the directions of the latter, for then, events like those in Assam (over 

the language problem) or territorial dispute between Karnataka and aha- 
rashtra could not have taken place at all. 


That the federal system has not withered away owing to the increasing 
impact of Central bias would be evidenced by a number of circumstances 
which cannot be overlooked [see, further, Chap. 33, post}: 


a) The most conclusive evidence of the survival of the federal system 
in India is the co-existence of the Governments of the parties in the States 
different from that of the Centre. Of course, the reference of the Kerala 
Education Bill by the President for the advisory opinion of the Supreme 
Court instead of giving his assent to the Bill in the usual course, has been 
criticised in Kerala as an undue interference with the constitutional rights of 
the State, but thanks to the wisdom and impartiality of the Supreme Court, 
the opinion delivered by the Court was prompted by a purely legalistic 
outlook free from any political consideration so that the federal system may 
reasonably be expected to remain unimpaired notwithstanding changes in 


the party situation so long as the Supreme Court discharges its duties as a 
guardian of the Constitution. 


(b) That federalism is not dead in India is also evidenced by the fact 
that new regions are constantly demanding Statehood and that already the 
Union had to yield to such demand in the cases of pari iang a Nagaland, 
Manipur, Tripura, Mizoram, Arunachal Pradesh, Goa, hhattisgarh,” 
Uttaranchal?? and Jharkhand.” 


(c) Another evidence is the strong agitation for greater financial power 
for the States. The case for greater autonomy for the States in a// respects 
was first launched by Tamil Nadu, as a lone crusader, but in October, 1983, 
it was joined by the States ruled by non-Congress Parties, forming an 
‘Opposition Conclave’, though all the Parties were not prepared to g to the 
same extent. The enlargement of State powers at the cost of the Union, in 
the political sphere is not, however, shared by other States, on the ground 
that a weaker Union will be a danger to external security and even internal 
cohesion, in present-day circumstances. But there is consensus amongst the 
States, in general, that they should have larger financial powers than those 
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conferred by the existing Constitution, if they are to efficiently discharge 
their development programmes within the State sphere under List II of the 
7th Schedule. The Morarji Desai Government (1977) sought to pacify the 
States by conceding substantial grants by way of ‘Plan assistance’, by what 
has been called the ‘Desai award'.*9 


It is doubtful, however, whether the agitation for larger constitutional 
powers in respect of finance will be set at rest by such 
por rictu Commi- Gd hoc palliatives. It is — to note that the 
suggestion, in a previous edition of this book, that the 
remedy perhaps lay in setting up a Commission for the revision of the 
Constitution, so that the question of finance may be taken up along with the 
responsibilities of the Union and the States, on a more comprehensive 
perspective, has borne fruit in the appointment, in March, 1983, of a one- 
man Commission, headed by an ex-Supreme Court Judge, SARKARIA, J., 
empowered to recommend changes*! in the Centre-State relations’ in view of 
the various developments which have taken place since the commencement 
of the Constitution. The Commission submitted its Report in 1988. The 
Supreme Court referred to the report in S.R. Bommai’ (see also under ‘Inter- 
State Council’, post). 


The proper assessment of the federal scheme introduced by our 
Constitution is that it introduces a system which is to normally work as a 
federal system but there are provisions for converting it into a unitary or 
quasifederal system under specified exceptional circumstances.*? But the 
exceptions cannot be held to have overslis towed the basic and normal 
structure.’ The exceptions are, no doubt, unique and numerous; but in 
cases where the exceptions are not attracted, federal provisions are to be 
— without being influenced by the existence of the exceptions. Thus, it 
will not be possible either for the Ünion or a State to assume powers which 
are assigned by the Constitution to the other Government, unless such 
assumption is sanctioned by some provisions of the Constitution itself. Nor 
would such usurpation or encroachment be valid by consent of the other 
party, for the Constitution itself provides the cases in which this is 
permissible by — e i Arts. 252, 258(1), 258A]; hence, apart from these 
exceptional cases, the Constitution would not permit any of the units of the 
federation to subvert the federal structure set up by the Constitution, even 
by consent. Nor would this be possible by delegation of powers by one 
Legislature in favour of another. 


In fine, it may be reiterated that the Constitution of India is neither 

purely federal nor purely unitary but is a combination 1 
both. It is a Union or composite State of a novel type. lt 
enshrines the principle that *in spite of federalism, the national interest ought 


" 


to be paramount". 


Conclusion. 
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CHAPTER 6 
TERRITORY OF THE UNION 
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| ^ NO of this Union at present! are the 28 States of Andhra 
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Thus, the French ‘Settlement of Pondicherry (together with Karaikal, 
Mahe and Yanam), which was ceded to India by the French Government in 
1954, was administered as an ‘acquired territory’ until 1962, inasmuch 
as the Treaty of Cession had not yet been ratified by the French Parliament. 
After such ratification, the territory of these French Settlements was 
constituted a ‘Union Territory’, in December, 1962. 


The constitutional developments in Sikkim by way of its integration 
under the Constitution of India are dramatic. 


During British days, Sikkim was an Indian State, under a hereditary 
Sikkim, a new monarch called Chogyal, subject to British para- 
State. mountcy. Its external frontier in the Himalayas was 

demarcated by agreement with China, in 1890. The 
Chogyal was a member of the Chamber of Princes. 


When India became ind 


ountcy, a tre and the 
Bovertaioní 


ernment of India, by which the latter undertook the responsibility with 
regard to the defence, external affairs and communications of i 
Government of India was represented in Sikkim by a Political Officer, who 
uic Haeo Men MIRA INNO N To nnt. we 
nion of India. 


In May, 1974, the Sikkimese Congress decided to an end to 
ibdiniclücal ‘adds, Gh. Hd. Sin: Haberabb Deed Uie Doveribent of 
Sikkim Act, 1974, for the Progressive realisation. of 
government in Sikkim and for furth its 
empowered the Government of im to parti 
representation of the people of Sikkim in the political institutions of India, 
for the apeedy. devtiopmant. ok Sikkita in, angi, notngeale end: political 


The Chogyal was made to give his assent to the Government of Sikkim 
Bill, under which effective dem went into the hands of a representative 
Sikkim Assembly and the Chogyal was turned into a normal constitutional 
head. The Sikkim Assembly, by virtue of its powers under the Government 
of Sikkim Act, passed a resolution, ag its desire to be associated with 
the political and economic institutions of India and for seeking 
representation for the people of Sikkim in India's Parliamentary system. 
The Constitution (35th Amendment) Act, 1974, was promptly passed to 
effect to this resolution. The main provisions of 
SR A | Amendment Act were— 


(i) Sikkim will not be a part of the of India, but an 'associate 
State's which. was eani udi de: fears of the Indian Constitution 
by Art. 2A and 10th Schedule in the Constitution which were 
subsequently omitted by the Constitution (36th Amendment) Act, 1975. 


(ii) Sikkim would be entitled to send two representatives to the two 
Houses, whose rights and privileges would be the same as those of other 
members of Parliament, except that the representatives of Sikkim would not 
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be entitled to vote at the election of the President or Vice-President of India. 
They would also be subject to the disqualifications for members of 
Parliament under the Indian Constitution. 


(iii) The defence, communications, external affairs and social welfare of 
Sikkim would be a responsibility of the Government of India and the Reo le 
of Sikkim would have the right of admission to institutions for er 
education, to the All-India Services and the political institutions in India. 


(iv) The Government of Sikkim shall retain residual wer on all 
matters not provided for in 10th Schedule to the Constitution of India. 


There is little doubt that the 35th Amendment Act, 1974, introduced 
innovations into the original scheme of the Constitution of India. There was 
no room for any ‘associate State’ under the Constitution of 1949, India was a 
federal union of ‘States’, Union Territories and ‘acquired territories’ 
[Art. 1(3)]. Of course, Article 2 empowered the Parliament of India to admit 
new ‘States’ into the ‘Union’. But the Constitution (35th Amendment) Act 
did not seek to admit Sikkim as a new State of the dian Union. It was to 
be a territory associated with India, and would have eee in the 
Indian Parliament without being a part of the territory of India. 


The criticism of the introduction of the status of an ‘associate State’ into 
the Indian federal system has, however, lost all practical cance, 
because Sikkim has shortly thereafter been admitted’? into the Union 
as the 22nd State in the First Schedule of the Constitution of India. 


We shall now advert to this later development. While the Indian 
Parliament was enacting the Constitution (35th Amendment) Act, the 
Chogyal resented and sought to invoke international intervention. This 
provoked the progressive sections of the people of Sikkim and led to a 
resolution being passed by the Sikkim Assembly on April 10, 1975, 
declaring that the activities of the hegre see prejudicial to the 
democratic — of the people of and ran counter to the 
Agreement of May, 1974, executed by the Chogyal. The Assembly further 
declared and ed that. 

“This institution of the Ch is hereby abolished and Sikkim shall henceforth be 

a constituent unit of I enjoying a democratic and fully responsible 

government. 


majority, and the Chief Minister of Sikkim, on behalf of his Council of 
Ministers, urged the Government of India to implement the result of the 
36th Amendment, — referendum. This led to the by the Indian 

Parliament of the Constitution Beth Amendment Act, 
1975, which was later ratified by the requisite number of States under Art. 
368(2), Proviso. By the 36th Amendment Act, Sikkim has been admitted into 
the Union of India as a State, by amending the First and the Fourth 
Schedules, Art. 80-81, and omitting Art. 2A and the 10th Schedule, with 
retrospective effect from 264-1975. Art. 371F has, further, been inserted to 
make some special provisions relating to the administration of Sikkim. 
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It has already been pointed out that the Indian federation differs from 
the traditional federal system insofar as it empowers Parliament to alter the 
territory or integrity of its units, namely, the States, 
Formation of new — their consent or concurrence. Where the 
federal system is the result of a compact or agreement 
hos TIMER bateen. independent States, it is idiwious that the 
agreement cannot be altered without the consent of 
the parties to it. This is why the American federation has been described as 
“an indestructible Union of indestructible States”. It is not possible for the 
national Government to redraw the map of the United States by forming 
new States or by altering boundaries of the States as they existed at the time 
of the compact without the consent of the Legislatures of the States 
concerned, But since federation in India was not the result of any compact 
between independent States, there was no particular urge to maintain the 
initial organisation of the States as outlined in the Constitution even bg. d 
interests of the nation as a whole demanded a change in this respect. The 
makers of our Constitution, therefore, empowered Parliament to ge ee 
the States by a simple procedure, the essence of which is that the ected 
State or States may express their views but cannot resist the will of 
Parliament. 


The reason why such liberal power was given to the national 
government to reorganise the States is that the grouping of the Provinces 
under the Government of India Acts was based on historical and political 
reasons rather than the social, cultural or linguistic divisions of the people 
themselves. The question of reorganising the units according to natural 
alignments was dai raised at the time of the making of the Constitution 
but then there was not enough time to undertake this huge task, considering 
the magnitude of the problem. 


The provisions relating to the above subjects are contained in Art, 34 
of the Constitution. 


Article 3 says: 
“Parliament may by law— 
(a) form a new State by eoparatian of territory from any State or by uniting two or 
more States or parts of or by uniting any territory to a part of any State, 
(b) increase the area of any State, 
(c) diminish the area of any State, 
(d) alter the boundaries of any State, 
(e) alter the name of any State: 
Provided that no Bill for the purpose shall be introduced in either House of 
Parliament except on the recommendation of the President and unless, where the 
roposal contained in the Bill affects the area, boundaries or name of any of the 
tates, the Bill has been referred by the President to the Legislature of that for 
expressing its views thereon within such period as may be specified in the 
rebienté or within such further period as the President may allow and the period 
so specified or allowed has expired." 
Article 4 provides that any such law may make supplemental, 
incidental and consequential rti for making itself effective and may 
amend the First and Fourth Schedules of the Constitution, without going 


through the special formality of a law for the amendment of the Constitution 
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as prescribed by Article 368. These Articles, thus, demonstrate the flexibility 
of our constitution. By a simple ca and by the ordinary legislative 
process Parliament may form new States or alter the boundaries, etc., of 
existing States and thereby change the political map of India. The only 
conditions laid down for the making of such a law are— 


(a) No Bill for the purpose can be introduced except on the recommen- 
dation of the President. 


(b) The pin adn aeoe giving ie recommendation, refer the 
to the Legislature of the State which is going to be 
potens AUN te affected by the changes proposed in the Bill, for 
States. expressing its views on the changes within the period 
specified by the President. The President is not, 

however, bound by the views of the State Legislature, so ascertained. 


Here is, thus, a special feature of the Indian federation, viz, that the 
territories of the units of the federation may be altered or redistributed if the 
Union Executive and Legislature so desire.!? 


Since the commencement of the Constitution, the foregoing power has 
been used by Parliament to enact the following Acts: 

1. The Assam (Alteration of Boundaries) Act, 1951, altered the 
boundaries of Assam by ceding a strip of territory from India to Bhutan. 

2. The Andhra State Act, 1953, formed a new State named Andhra, by 
taking out some territory from the State of Madras as it existed at the 
commencement of the Constitution. 

3. The Himachal Pradesh and Bilaspur (New State) Act, 1954, merged 
the two Part C States of Himachal Pradesh and Bilaspur to form one State, 
namely, Himachal Pradesh. 

4. The Bihar and West Bengal (Transfer of Territories) Act, 1956, 
transferred certain territories from Bihar to West Bengal. 

5. The States Reorganisation Act, 1956, Dis ker the boundaries of 
the different States of India in order to meet local and linguistic demands. 
Apart from transferring certain territories as between the existing States, it 
formed the new State of Kerala and merged the former States of Madhya 
Bharat, Pepsu, Saurashtra, Travancore Cochin, Ajmer, Bhopal, Coorg, 
Kutch and Vindhya Pradesh in other adjoining States. 

6. The Rajasthan and Madhya Pradesh (Transfer of Tokoni) Act, 
1959, transferred certain territories from the State of Rajasthan to that of 
Madhya Pradesh. 

7. The Andhra Pradesh and Madras UE agire of Boundaries) Act, 
1959, made alterations in the boundaries of the States of Andhra Pradesh 
and Madras. 

8. The Bombay pee art Act, 1960, partitioned the State of 
Bombay to form the new State of Gujarat and to name the residue of 
Bombay as Maharashtra. Thus, the State of Bombay was split up into two 
States—Maharashtra and Gujarat. 

9. The Acquired Territories (Merger) Act, 1960, provided for the 
merger into the State of Assam, Punjab and West Bengal of certain 
territories acquired by agreements between the Government of India and 
Pakistan, in 1958 and 1959. 
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A similar transfer of certain territories from West Bengal and Assam to 
Pakistan under the aforesaid ent, was provided for by enacting the 
Constitution (9th Amendment) Act, 1960, because the Supreme Court 
opined that no territory can be ceded from India to a foreign country without 
amending the Constitution.!* 

10. The State of Nagaland Act, 1962, formed the new State of 
Nagaland, with effect form 1-2-1964, comprising the territory of the ‘Naga 

Tuensang Area which was previously a Tribal Area in the Sixth 
Schedule of the Constitution, forming part of the State of Assam. 


11. The next change was introduced by the Punjab Reorganisation Act, 
1966, by which the State of Punjab was split up into the State of pur ee and 
Haryana and the Union Territory of Chandigarh with effect from 1-11-1966. 

12. The Andhra Pradesh and Mysore (Transfer of Territory) Act, 1968. 

13. The Bihar and Uttar Pradesh (Alteration of Boundaries) Act, 1968. 

14. The Assam Reorganisation (Meghalaya) Act, 1969, created an 
autonomous sub-State named Meghalaya, within the State of Assam. 

15. Himachal Pradesh was upgraded from the status of a Union 
Territory to that of a State by the State of Himachal Pradesh Act, 1970. 

16. The North Eastern Areas M agri caer) Act, 1971, similarly, 
brought up Manipur, Tripura and Meghalaya into the category of States, 
and added. Mizoram and al Pradesh to the list of Union territories. 

17. The Haryana and Uttar Pradesh (Alteration of Boundaries) Act, 
1979. 

18. Mizoram which had been made a Union Territory by the Act of 
1971, was elevated to the status of a State, by the State of ram Act, 
1986. 


19. Arunachal Pradesh a Union Territory was made a State by State of 
Arunachal Pradesh Act, 1986. 


20. Goa became a State by virtue of Goa, Daman and Diu 
Reorganisation Act, 1987, separating it from Daman and Diu with effect 
from 30-5-1987. 


21. A new State of Chhattisgarh was created x carving out its territory 
from that of the territories of the Madhya Pradesh by enacting the Madhya 
Pradesh Reorganisation Act, 2000 (w.e.f. 1-11-2000). 


22, The State of Uttaranchal came into being on 9-11-2000 by 
separating its territory out of the territories of the Uttar Pradesh vide the 
Uttar esh Reorganisation Act, 2000. 


23. By enacting the Bihar pocumnieatign Act, 2000, the State of 
Jharkhand was created on 15-11-2000 by carving its territory out of the 
territories of the Bihar State. 
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o onam x 


13. 
14. 


the States on the same footing (being 15 in number),—as a result of the reorganisation 
made by the States Reorganisation Act, 1956, which was incorporated in the Constitution 
(7th Amendment) Act. 

The 22nd Amendment Act, 1969, was passed to form an autonomous sub-State within 
tte eg e ire OEE ho areas specified in Part A of the Table to para 20 
of the 6th Schedule of the Constitution, to meet the demands of the Hill Tribes for a 
separate State for themselves, which has since been created and named Meghalaya. 
The name of M has been changed into ‘Karnataka’ by the Mysore State (Alteration 
of Name) Act, 1973. ai ia 

The name of Madras has similarly been changed into "Tamil Nadu’ by the Madras State 
(Alteration of Name) Act, 1968. M 


Vide The Madhya Pradesh Reorganisation Act, 2000. 
Vide The Uttar Pradesh Reorganisation Act, 2000. 


Vide The Bihar Reorganisation Act, 2000. 
‘Acquired’ means acquired according to of the modes reco, d by International 
s; Masthan Sahib v. Chief Commr., 1902 S.C. 797 (803). prn 


The Portuguese enclaves of Dadra and Nagar Haveli, having been integrated with India, 
after the judgment of the International Court in India’s favour, the territory of these two 
enclaves was constituted a Union Territory, by the Constitution (10th Amendment) Act, 
1962. Goa, Daman and Diu was added as a Union Territory, by the Constitution (12th 
Amendment) Act, 1962, and the French Possession of Pondicherry was added by the 
Constitution (14th Amendment) Act, 1962. The Union Territories of Mizoram and 
sae Pradesh were formed out of the E territories Ang M the 
North-Eastern Areas (Reorganisation) Act, 1971. Chandigarh was as a Union 
Territory by the Constitution (12th peherien Act, 1962. 


. The name of the Laccadive, Minicoy and Amindivi Islands has been changed to 


‘Lakshadweep’ by an Act of 1973. 


‘ Det hes now gut gee ae the constitution 69th Amendment, 1991, but has not 
to status 


been prom of a full-fledged State. See the Author’s Shorter Constitution of 
India, 12th Ed., p. 756. 

Pondyal v. Union of India, AIR 1993 S.C. 1804 115). [In this case it has been further 
held that the power of Parliament under Article 2 to t a new State is not unlimited 
but is subject to judicial review, and it is open to the Court to examine whether the terms 
and conditions for such admission as provided by Parliament are consistent with the 
Constitutional Scheme and the basic features of the Indian Constitution.] 

State of W.B. v. Union of India, AIR 1963 S.C, 1241. 

Re Berubari Union, AIR 1960 S.C. 845. [This cession could not be effected because the 
constitutionality of the transfer was challenged in the Courts. Though the wit Court 
upheld the transfer, some part of this ceded territory has been retained wd est Bengal 
by agreement with the then Mujibur Rahaman Government of Bangla in 1974.] 


belong. They are the people who compose the State. 


The question of citizenship became particularly 
Constitutional of the r of our Constitution 
and Privi- tution sought to E EA DRM 


legen of Citissus e upon those who were entitled to Indian 
India. they were to be denied to ‘aliens’. The latter 
were even placed under certain disabilities. 


Thus, citis GINE Mie [O00 PAR ON de ERa 
which aliens shall not have: 


EE E Tene of e Fundamental Rights belong to citizens alone, such 


bats. y citizens are eligible for c certain offices, such as those of the 


[Art 5801 (a: Vice President [rt 663)(a)]; Judge of the S 
On i V BAG] os High Cou [rc UTD, Ame Generi 


(iii) The right of suffrage for election to (tie Howe of the Ln (of the 
Union) and the lees Assembly of every State [Art. 326] NE tight 
to become a member of Parliament |Art. 84] and of the Legislature of 
[Art. 191(d)] are also confined to citizens 


All the above rights are denied to aliens whether they are ‘friendly’ or 
‘enemy aliens’, But * aliens’ suffer from a disability; they are not 
entitled to the benefit of the procedural el visi een 

relating to arrest and detention. An alien enemy includes not only sub 
of a Site at wa With Ind NL wo Tai oiiire io volnikatly 
or trade with such a State. 


The Constitution, however, did not intend to lay down a 
comprehensive Miu rie cb sim 
Constitutional and who would be 
basis of roi rm e ar Mie dae af eae cea alie 
in and left the entire law of citizenship to be 
India. by some future law made by Parliament. In 
exercise of this power, has enacted the Citizenship Act (57 of 
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1955!), elaborate for the iae aa termination of 
citizenship su to the commencement of the Constitution the 
of this Act! are to be read with the 


hes beer eoim i emi ei 


In view of he fact that the Act of Parliament only deals with the modes 
of acquisition of ci " commencement of the 
be ama ecc en catenin ain Ch eee aids 


A. Persons who Se eee eee ^us 
citizens at the 
NR, Mere rt e iiie nt Re 


L person born as well as domiciled in the ‘territory of 
nti Doe. of the nationality of his parents [4rt. 5(a)]. 
IL A domiciled in the 'territory of India', either of whose 
was born in the territory of India, of the nationality of 
parents or the place of birth of such person 5(b)]. 


IS peison wA UE MOON SM c mo MP bom bt iode, bot 
sin deg iin de eo d ad esi en cM ES 
ordinarily dia for not less A dir 


y preceding 
also, e Ce Us Of ON AROA Darcos a NRI “tao EDIS ofa 
Portuguese Settlement, residing in India for not less than 5 years 
immediatel the commencement of the Constitution, with the 
intention of p y residing in India, would become a citizen of India 
at the commencement of the Constitution [Art. 5(c)]. 


IV. A person who had migrated from Pakistan, provided— 

(i) He or either of his or grand- was born in ‘India as 
defined in the Government dia Act, 1935 (as originally enacted)’ and— 

ii apeere iene 1948—he has ordinarily 

siad din the "territory of India" e FB oF of such on (in his 
a ded art amie el hee or 

E 19, 1948, he further makes an 

e before the commencement of Lir Constitution for vei pigs $ 

elf as a citizen of India to an officer appointed by the Government o: 
India, and is registered by y, Bor alone, being itieg ipai he Applicant has 


apron east 6 months before such application 
ri 

A person who from India to Pakistan after the 1st March, 
1947, Ex had returned to India under a permit issued vui 


the authority of the erment India. fa fra ient ar 
Bes cc teenie edie A ar rid E eed 
ii 


in the same manner as under Art. 
VI. A person who, or any of whose parents or d-parents was born 
in ‘India’ as defined in the Goventitiini India emi (as 


originally en- 
acted) but who is ordinarily dang country outside India (whether 
before or after the commencement ite Catta, on pica in the 
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cribed form, to the consular or diplomatic representative 
Mie peior Ppa rt. 8]. (Provision vae this made for Indians ing 
in foreign countries at the date of commencement of the Constitution.) 


B. Acquisition of B. The Heirs yt € sige Md 
a eps cee no Wr he eb 


a) Citizens: birth. E Se We S E AE PAER 
26, idi, mee rie ecd India by birth 


(b) Citizens descent. Bro aking, a born outside India 
on or Cher Jannat A 1800 Shel be aha of India by descent, if either 
ie ae a aetna a te ae ie finito iih. 


ET Citizenship — — Several classes of persons (who have not 
citizenship) can acquire Indian citizenship b 
eng themseives to iat ite ele the 4 


wna a es A foreigner can uire Indian 
for naturalisation to the bed: of India. 


(e) Uie incorporation of territory. If any new territory becomes a 
part of India, the eg eaim un a Aish Mose) Ie Daon oF rat 
territory who shall be the citizens Fae 
The Citizenship Act, 1955, also lays down how the citizenship of India 
id wh _ Indian nay be J/ost,—whether it was acquired under the 
ch 7 Act, 1955, or prior to it—under the 
of the Constitution (i«., under Arts, 5-8). It 
seine. MEE bu. ccu Mam dd e T 
deprivation. 


Renunciation is a voluntary act by which a person holding the 
citizenship of indi «s well s at Of another county may abjure oe of 


ermination shall take place by operation of law as soon as a 

E Vete grad din comer n another country. 
Deprivation ' termination of the ci of India, 

by an order ofthe Government o ae con corp pening 


ertain cies, e.g., that Indian 
c pose eem Us PERT yey Peer sorde aad 
Constitution of India. 


permanent diy thee re dean rg 
the two kinds of citizenship. In iinet ius and obligations owing 
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State can acquire only one , namely, that of India and the civic 
and political rights which are conferred by jy Av lakna ie chintns of 
India can be equally claimed by any citizens of India irrespective of his birth 
and residence in any part of India. 


Permanent residence within a State may, however, confer advantages 
in certain other matters, which should be noted in this context: 

(a) So far as loyments under the Union are concerned, there shall 
be no qualification for residence within any particular territory, but by 
Article 16(3) of the Constitution, Parliament is empowered to lay down that 
as regards any particular class or classes of employment under a State or a 
Union Territory residence within that State or Territory shall be a necessary 

j M RE yments has been 
ci 


qualification. 
engrafted for the sake o ency, insofar as it depends on familiarity with 
local conditions. 


It is to be noted that it is Parliament which would be the sole authority 
to legislate in this matter and that State latures shall have no voice. To 
this extent, invidious discrimination in different * ^ wugu to be 

enacted the 


Public 


(b) As will be seen in the Chapter on Fundamental Rights, Art. 15(1), 
which prohibits discrimination on grounds only of race, religion, caste, sex 
or place of birth, does not mention residence. It is, therefore, constitutionally 
permissible for a State to confer special benefits upon its residents in matters 
aieiai kaai rights are conferred by the Constitution 
upon all citizens of India. One of these, for instance, is the matter of levying 
fees for admission to State educational institutions. The Supreme Court has 
held that because discrimination on the ground of residence is not 
prohibited by Article 15, it is permissible for a State to offer a concession to 
its residents in the matter of fees for admission to its State Medical College. 


(c) So far as the State of Jammu and Kashmir is concerned, the 
Legislature of the State is authorised? to confer special rights and privileges 
upon persons permanently resident in the State as respects— 

(i) employment under the State Government; 

(ii) acquisition of immovable property in the State; 
(üi) settlement in the State; or 
(iv) right to scholarships and such other forms of aid as the State 


Government may provide. 
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"Domicile has baen: defined to be: the country: whiel te taken'to bèie man's permanent 
. Whena establishes that he had the citiz India but Government 
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CHAPTER 8. 


FUNDAMENTAL RIGHTS 
AND | 
FUNDAMENTAL DUTIES 


THE Constitution of England is umuniten, Hence, there is, in 
noc ental Rights as exists in the 
end Fundamental titution of the United States or in other written Cons- 
' that in Elend th Loc i y bii, vai 
ere is no of those 
spe te individual inout nja democracy becomes meaningless. The 


individual in England ma ar tom 
— E e = p art a s senso dub dude: lociim 
fem to take whatever acon he ikes, 30 long 
hd ay te an a 
liberty is dicial decisions determining the rights of individuals 
EAE A uate Lee hn Core, 

The Judiciary is the guardian of individual ts in England as 
aus Le Judiciary ie ihe guard damental difference. While in England, the 
Courts have the fullest power to protect the individual against executive 
coe sre bros powerless as against legislative aggression upon 
indivi 


Legislature in d. The English Parliament being theoretical ‘o 

tent’, there is no law which it cannot change. As has been y said, the 
individual has rights, but they are foundec on the ordinary law of the land 
which can be by Parliament like other laws. So, there is no right 


Müch may be ei to De ‘fimdamental in the strict sense of the term. 
BRA Cu n ab pod: ci ud vend oir busta at alb T 


The fundamental difference in to the question of individual 
se eri ae and the United States is that 
LS aaa the English were anxious to protect individual 


rights from the abuses of executive power, the framers 
ES nd ahd avast were apprehensive of tyranny not only from 
the Executive but also from the Legislature,—i.e., a body of men who for the 
time being form the majority in the Legislature. 
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So, the American Bil of Righi feon eal binding upon tie Lape 
ments of the Constitution of the ding upon the Legis- 
lature as upon the pua iw The x te enablement in the 
United States of a ae hs ee d to the ‘Parliam 
supremacy’ in Togo th The in the United States are competent to 
declare an EM of Congress as unconstitutional on the und 
contravention tds a Further, it is 

egislature to modify or T the 

or ed to the 
yin the United States 


In India, FA Simon Aer and ur oint Ae ison Commi- 
fun on the ground that 
unless the 


regime was that a su 
Executive in committing Gane upon in 
Regardless ess of the British opinion, therefore, the makers of our Cons- 
titution adopted Fundamental ts to i individual liberty and also 
for ensuring (together with the ciples) social, economic and 
political justice for every member of d the ? That they have 
succeeded in this venture is the testimony of an dent observer of the 
Indian Constitution.’ 


serve as a handmaid to the 
liberty. 


to 


lane 


brought before 
p et ‘ha ri dei at the incluso fren 7 Aa 


Constitution have not been borne fact, the reverse may have the 
case . 
So, the Constitution of India has embodied a number of Fundamental 
Mi Rights in Part III of the Constitution, which are (sub- 
Souris, e AL to exceptions, to be mentioned PIS act as 
La e^ ado — nion not E: upon 7 poo of the Executive 
Funds. ut e powers 
semini Fe ode os eet lcu ton ofthe 
nited States, princi 
far; and shied eflec wieder 


uc cometen tameresed the Supreme Cour a M E 
contravention of Fundamental Rights is concerned, this duty 
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cen. lune ( Osee a n tt Mot diede: | 


make any law which takes away or abridges the rights 
conferred by this Part and any law made i contaventon of ths ae shal, oe 
extent of the contravention, 
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cig test 
of the Judiciary vis-a-vis the Legislature weaker in 
nie a e Uni nited States in two respects: ur 


Firstly, while the declarations in the American Bill of Rights are 


absolute and the power of the State to impose restrict- 
Rights nss he l nder ions upon the fundamenta! rights of the individual in 
me y ae en etin) trl eta, Ta Di been) EE 
; i ciary, —in er re 
nue American pe me amg ng fe in ql the Constitution 
Rights. itself in the case of the major fundamental rights, of 
course, leaving a power of review in the hands 
by tie ‘oa the reasonableness of the restrictions imposed 
Secondly, by a somewhat hasty step, the Janata Government, headed by 
"m M eme w e out an important funda- 
vies doo i Ma by omitt- 


| 3 


8. The right to € 
19/8. Of f course, th isa AR. "II ha by i 
amendment, been iei Pieri n 300A, which is 
outside Part II of the Constitution and has been labelled as ‘Chapter IV’ of 
Part XII (which deals S n ‘Finance, Property, Contracts and Suits"), —but 


While under the Congress rule for 30 years, the ambit of the Funda- 


mental serie’: Hu t UE eine os gemein been 
multiple amendments, ow to one Oo 
the Fundamental Rights came from the Janata Government. l 


The net result of the foregoing amendments inflicted upon the right to 
property are— 

i) The illra pat v edil eiiim enel 
AR à t. Hence, i 
Rr erdt OD chay or lodi Vo eleva ofa 
law, the aggrieved individual shall have no right to move the Supreme Court 
under Art. 32. 

SCOSEDL epihen ede p pio n a person of his , he 

"i the reasonableness of the restrictions imposed by such law, 
invoking Art. 19(1)(9. because that provision has ceased to exist.* 


(i) Since CL.) of Art. 31 has vanished, the individuals right to 


no longer a guarantee against th i ag 
ee ine at gi cce Me ote iba 


Compensation, for los sud propery. Artele 312), [m the o 
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such law must be or a public purpose it must (a) make a law; 
law must be for a pu bie purpose; an (c doc dices deni | 
paid to the expro 

Of course, ie bid is Amendment of 1971, during the regime of 
Gandhi, the z ent of ‘compens 5 was replaced by Tar amount. 
the adequacy of which could no longer be challenged before the Courts. 
M me Supreme o; ores the mA. ra individual might 
amount’ 
'c ton But evia anch an lunecuour poii la has been foreclosed 
by the 44th Amendment. 


The short ent advanced in the Statement of O ects and Reasons 
of the 45th eda: d ES dd 


that it was yas only being con a ines Te C is yum gor de omnt i6 dud 


Me en EMI and 31) 2 the ition operated as 
limitations itself, the 45th Amendment Bill installs the 
Legislature as the of the individual's right to ; Without any 
forces eis ee fut U the Legistai coul genns 
to be so inn this wo e a good ent for o 
ebayer eti sim Pai Ask paid i cule 
e very justification limitations on the Legislature 
"e Sy nar vere iege c e Aii d 
beings constitu » for the time being, the majority in a 
body, are acsabbreys i and that is why constitutional safeguards are 


essary to permanently protect the individual from legislative tyranny. 
pists "mora dm: th of Fundamental ts 
has been vcr tone pen roducig certain ex exceptions to the aan 
of fundamental idis, vn Articles 31A, 31B, 31C, 3ID. e 


a) Of these, Arts. its Gita etter oa the fundamental rights 

M to enumerated in Articles 14 and 19; this means that any 

pF gnam iom oat SIC law e San 
Rights. agrarian refi ipe rod cn implemen- 
the Directive Principles contained in 

Past IV. of tho: Cibo ai ci T RMA ae 
gound thet-4t, contravenes, any, of the rights guaranteed by 
14 (equality before law); ; Art. 19 (freedom of expression, assembly, etc.). 

(b) Art. 31B, however, offers almost complete exception to all the 
fundamental rights enumerated in in Part HI. If any enactment is included in 
the 9th Schedule, which is to be read with Art. 31B, then such 
enactment shall be immune from invalidity on the ground of 
contravention of any of the fundamental rights. But shall be open to 
enge on the ground of damage to the basic structure of the Constitution 


subsequent to 24-4-1973 (i.e. the date of decision in Kesavananda’s case). 
ourthe Ae = sg cc! See ii ai i bra 
DP MP been introduced, Summe Duties 
Duties. mentioned in Art. 51A. these Duties are not 
themselves enforceable in Courts nor their 


wlaon, ay such punishable, nevertheless ia C read the 


k S QM Q9 Mo —m 


Fase BORED C-W.BTNVM co weno 


-— 


E. 


o 


Constitution, it may refuse to enforce a fundamental right at the instance of 
who has - violated any of the Duties specified in 
Constitution on 


an 

Art. 51A8 If so, the e isis of the o fundamental 
Fifthly, the of ‘fundamental rights’ under is 
re lin: : enumerated in Part III of the Consti- 

Enumeration of tition. The American ution ent) 


disparage retained by the people.” This rests on 

the ee of inalienable natural rights which can by no means be lost to the 

individ ja aee come: Thee cork gn of some of them in the written 

Constitution cannot, re, render obsolete any right which inhered in 

the individual even before the Constitution, e.g., the right to in 

litical activity. But there is no such unenumerated right under our 
stitution. 

As was observed in the early case of A.K. Gopalan v. State of Madras,” 
the Legislatures under our Constitution being sovereign except insofar as 
necessary cation, cannot impose any limitation 
—Q either on the theory of the ‘spirit of the Constitution’ or of that of 

rights’, ie, rights other than those which are enumerated in Part III 
of the Constitution.!° Any expansion of the Fundamental Rights under the 


It should not be suppi , however, that there is no other justiciable 
ath ight provided by our Constitution outside Part III. 
Rights following | imitations upon the State are imposed by other 


levied or collected except by authority of law". This provision confers a right 
ary taxation by the Exe- 


upon an individual not to be subjected to arbitrary 
cutive, and if the Executive seeks to levy a tax without le ve sanction, 
the individual may have his remedy from the s.!2 The new 


which is not 
the individual who 
by appropriate legal 


by the other provisions of Part XIII of the Constitution, 
is affected by such restriction may challenge the action 
proceedings. 


ually 
rights of both these classes are equally justi 
Be of Po ae Son directi he Supreme Count 
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is itself included in Part III, as a ‘fundamental right’, is available only in the 
case of fundamental rights. If the right follows from some other provision of 
erence between the Constitution, say, Art. 265 or Art. 301, the 
e be aggrieved person may eed oig Arp. 
Rights and suit or, an lication under / to 


but an application under Art. 32 shall not lie, 
unless the invasion of the non-fundamental right 
involves the violation of some fundamental right as 


Of course, no part of the Constitution of India can | 
legisl: unless so authorised by the Constitution 
4); but parts of the Constitution except the basic 
an Amendment Act passed under Art. 368, including 
rights. This proposition has been established after a history of 


According to this earlier 
of fundamental mila 
required majority of votes. some oj 
effected with a view to 
Peri which had invalidated social or 
un 


interpretation given to Art. 31 in the West al 
v. Gopal,?! Dwarkadas v. Sholapur Spi 70,2 - 
Bela Banerjee, was superseded by the € 


1955. 
a irae 


‘transcendental position’ by rin mene 
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under the Constitution, including Par liament exercising the amending power 
under Art. 368, was competent to amend the Fundamental Rights. <i 
C. But by the 24th Amendment Act, 1971, Arts. 13 and 368 were 
eS ee were amendable under 
laid down in Art. 368, thus dhe majority decision of 
€ Fever tne fa, E State of Punjab 


limitations on mr A I TET 
the ‘basic features’ of the Constitution. 


A big limitation that stands in the way of Parliament, acting by a 


special majority, to introduce drastic in the Constitution, is the 
judicially epee tonc i Nate fetum a baal only 
if a Bench larger than the *13Judge B in Kesavananda's case!" be 


prepared o trum the deco i ia cae Inthe meantime applying 
the majority of Bee am ees C, ir el iie 
Katana e may he Con asic features of the Constitution 
inerva Mills v. Union of India, AIR 1990 S C. 1789 (pares 21, 28)]. 
Tha, geenigions of Fart TIL clos, Catioiton wipldh. covenants E 
Classification Fundamental Rights are more elaborate ose 
" written constitution 


Fundamental any other existing 
Rights. rideo in rights, and cover a wide range of on 


I. The Constitution itself classifies the Fundamental Rights under seven 
groups as follows: 


(a) Right to equality. 

(b) Right to particular freedoms. 
(c) Right against exploitation. 

(d) Right to freedom of religion. 
(e) Cultural and educational rights. 
(f) Right to property. 

(g) Right to constitutional remedies. 


Of these the Right to Property has been elimi- 
Right to property nated by the 44th Amendment Act, so that only six 
freedoms now remain, in Art. 19(1) fies under ‘44th 
Amendment’, ante]. 
The rights falling under each of the six categories are shown in 
Table V. 4 
II. Another classification which is obvious is from the point of view of 
persons to whom they are available, Thus— 
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, association, 

‘movement, rie a pte fr erret Heroine 
es m 

E do MEAE Ern llo to 

gner—(i) Equality before the 


an ; 
14]; (ii) Protection Pr f 
conviction against ex post facto laws, WELT M n 
Min E ara 20]; (iii) Protection of 
Mri rag 
e promotion of any parüclr 1 
to qM M at religious instru 


bons to e Site, e TA 


18(1); 

o jy al 20) DEN i De 

A OS uid be cael hd ster Ae Foe 
NS abe dicicur a ee Pm esi oe 

or i Pi alb dire different fundamental rights upon 


4) On dhe oe hand, ve have some damen sights, sch as under 
Art. 21, which are addressed against the Executive but impose no limitation 
upon the Legislature at all. Thus, Art, 21 simply says that— 

“Ni shall be f his life the 

o person ela” or personal liberty except according to 

It was early held by our Su p Cow fiata coin 
is entitled to lay down any procedure for the 
and that the aana ieciote wA 


ra; 1 from attack on the ground of 
GRAM P es ie ii bare v^ 19(1), or Art. 14, 
nocsak apre Sit deciions SHOW. aD: OREM AARNA Mh 


(ii Fere cii ng coquere 
as Vp ier ipt, seers ome: see aM ope ip tie 
the rights guaranteed 


OCT ae H 
by Arts. 15, T, oc ls 
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(iii) In between the two classes stand the rights guaranteed. Art. 19 
which itself un bapatean ow aoe eh 
the exercise of these ts, in the public interest. Though the individual 
rights guaranteed by 19 are, in general binding upon both the 
Executive and the Legislature, these *authorities' are permitted by the Consti- 
tution to make valid exceptions to the rights within limits imposed by the 
Constitution. Such grounds, in brief, are security of the State, public order, 
public morality and the like. 
All the above rights are available against the State. It is now settled that 
d sed remedii i Uem ipa d up 
are guaranteed against State action as 
daght inst State from violation of such rights by private individuals. Ta 
action. case of violation of su s by individuals, the 

ordinary legal remedies may be available but not the 
constitutional remedies. 

‘State action’, in this context, must, however, be understood in a wider 
sense, For interpreting the words ‘State’ wherever it occurs in the Part on 
Fundamental Rights, a definition has been given in Art. 12 which says that, 
unless the context otherwise requires, ‘the State’ will include not only the 
Executive and Legislative organs of the Union and the States, but also local 
bodies (such as municipal authorities) as well as ‘other authorities’.2” This 
latter expression refers to any authority or body of persons exerc the 

to issue orders, rules, bye-laws or regulations having the force of law, 
e.g. a Board having the power to issue statutory rules, or exercising govern- 
mental powers. Even the act of a private individual may become an act of ` 
the State if it is enforced or aided by any of the authorities just referred to.” 


It should be noted, however, that there are certain rights included in 
Part III which are available not only against the State but also against private 
individuals, e.g, Art. 15(2) [equality in regard to access to and use o laces 
of public resort}; Art. 17 [prohibition of untouchability|; Art. 18(3)-(4) [prohi- 
bition of acceptance of foreign title]; Art. 23 [prohibition of traffic in human 
|; Art, 24 [prohibition of employment of children in hazardous 
oyment]. But these provisions in Part III are not self-executory, that is to 
say, these articles are not directly enforceable; they would be indirectly 
enforceable; only if some law is made to give effect to them, and such law is 
violated. It follows that the classification of fundamental rights into executory 
and self-executory is another possible mode of classification. 


We may now proceed to a survey of the various fundamental rights, in 


Article 14 of the Constitution provides— 
"The State shall not deny to uality before the law or the equal 
matenan of the lawe wa the telon of India” Rune m 
Prima facie, the expression ‘equality before the law’ and ‘equal protec- 
E. f tion of the laws’ may seem to be identical, in fact, 
Nie f. gen they mean different things. While equality before the 
and Equal Protec- law is a somewhat negative concept gast the 
tion of the Laws. absence of any special privilege by reason of birth 
creed or the like, in favour of any individual and t 


1 
| 
l 
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equal subjection of all classes to the ordinary law,—equal protection of the 
laws is a more positive concept, implying the right to equality of treatment in 
equal circumstances, 


The concept of equality and equal protection of laws in its proper 
spectrum encompasses social and economic justice in a political demo- 
cracy. 


Equality before the law, as a student of English Constitutional law 
; knows, is the second coro from Dicey’s concept 
iat, ee of the Rule of Law. ssi c law a to 
the concept of Rule of Law for all round evaluation of 

healthy social order.?! The doctrine of equality before law is a nec 
corollary to the concept of the rule of law.?? It is a declaration of equality of 
all persons within the territory of India, implying thereby the absence of any 
rivilege in favour of any individual. It means that no man is above the 
aw of the land and that eve person, whatever be his rank or status, is 
subject to the ordinary law and amenable to the jurisdiction of the ordinary 
tribunals. Against, every citizen from the Prime Minister down to the 
humblest peasant, is under the same responsibility for every act done by him 
without lawful justification nd in this respect, there is no distinction between 
officials and private citizens. It follows that the position will be the same in 
India. But even in England, certain exceptions are recognised to the above 

rule of equality in the public interests. 


stances, enriched by its experience and strengthened by pes will. So 

4, it cannot be 
questioned why one subject was included and the other left out and why 
one was given more benefit than the other? The concept of equality 
ermits rational or discriminating discrimination. Conferment of special 
Benefits or protection or rights to a particular ee of citizens for rational 
reasons is envisaged under Art. 14 and is implicit in the concept of 
equality.55 


The exceptions allowed by the Jndian Constitution are— 


(2) No criminal proceeding whatsoever shall be instituted or continued 
against the President or a Governor in any Court during his term of office, 


(3) No civil proceeding in which relief is claimed against the President 
or the Governor of a State shall be instituted during his term of office in any 
court in respect of any act done or purporting to be done by him in his 
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perona apaan whether bebe ti n his office as 
dent or Governor of such State, until the expiration of two months next 
after notice in writing has been delivered to the President or the Governor, 
as the case may be, or left at his office stating the nature of the p 

the cause of action therefor, the name, description any place of residence of 
Da ra cori pies Ea D iea 
which he claims [Art. 361]. 


The above immunities, however, shall not bar—(i) Impeachment pro- 
ceedings against the President. (ii) Suits or other dci n proceedings 
against the Government of India or the Government of a i 


Besides the above constitutional exceptions, there will, of course, 
remain the exceptions acknowledged by the commity of nations in every 
civilized country, e.g., in favour of foreign Sovereigns and ambassadors. 


Equal protection of the laws, on the other hand, 

Equal | Protection ould mean “that among equals, the law should be 

equal and equally administered, that likes should be 

treated alike. . .” Equal protection requires affirmative action by the State 
towards unequals by providing facilities and opportunities.” 

In other words, it means the right to equal treatment in similar 
circumstances both in the privileges conferred and in the liabilities imposed 
by the laws.?? Art. 14 proceeds on the premise that equality of treatment is 

to be given to persons who are equally circumstanced. Implicit in 


the concept of equality is the concept that the persons who are in fact 
circumstanced, cannot be treated on a par. However, unequals 


defined class. A classification would be justified unless it is patently arbitrary. 
If there is equality and uniformity in each group, the law would not become 
discriminatory though due to some fortuitous circumstances some included 
in a class get an advantage over others, but they should not be singled out 
for special treatment.*! The classification should not be arbitrary; it should 
‘be reasonable and be based on qualities and characteristics that have 
‘relation to the object of legislation. 

But if there is any reasonable basis for classification, the Legislature 
suld be entitled to make a different treatment. The legislature is competent 
to exercise its discretion and make classification.*? It is for the legislature to 
dentify the class of the people to be given protection and on what basis such 
protection was to be given. The Court cannot interfere.^ State has wide 
discretion in respect of classification of objects, persons and things for the 
‘purposes of taxation.“ The Legislature can devise classes for the purpose of 


or not taxing, exempting or not exempting, granting incentives and 
escribing rate of tax, benefits or e us, it may (i) exempt 
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certain classes of property from taxation at all, such as charities, libraries and 
the like; (ii) impose different specific taxes upon different trades and 
professions; (iii) tax real and personal property in different manner and so 
on. 


The guarantee of ‘equal protection’, thus, is a guarantee of equal 
treatment of persons in ‘equal circumstances’, permitting differentiation in 
different circumstances. In other words— 

The principle of equality does not mean that every law must have universal 

application for all persons who are not by nature, attainment or circumstance in the 

same position as the varying needs of different classes of persons often require 
separate treatment. 

The principle does not away from the State the power of classifying 
persons for legitimate saab 

led cose cdi votre a t problems arising out of an infinite 
variety of human relations must, of necessity, have the power of making special 
laws D Mn HA: oject Mna for that purpose it must have large powers of 
selection 1 or on of persons and things upon which such laws are to 
operate, 

In order to be ‘reasonable’, a classification must not be arbitrary, but 
must be rational, that is to say, it must not only be based on some qualities 
or characteristics which are to be found in all the persons grouped together 
and not in others who are left out but those qualities or characteristics must 
have a reasonable relation to the object of the legislation." The reasonable- 
ness of a provision depends upon the circumstances obtaining at a particular 
time and the urgency of the evil sought to be controlled. The possibility of 
the power being abused is no ground for declaring a provision violative of 
Art. 14.50 In order to pass the test, two conditions must be fulfilled, namely, 
that (1) the classification must be founded on an intelligible differentia which 
distinguishes those that are grouped together from others, and (2) that 
differentia must have a rational relation to the object sought to be achieved 
by the Act.” 

It is not possible to exhaust the circumstances or criteria which may 
accord a reasonable basis for classification in all cases. It depends on the 
object of the legislation in view and whatever has a reasonable relation to 
the object or purpose of the legislation is a reasonable basis for classification of 
the persons or things coming under the purview of the enactment. Thus— 

(i) The basis of classification may be geographical.” 

(ii) The classification may be according to difference in time.*? 

(iii) Fa classification may be based es T UM. c the nature € 
the trade, calling or occupati is so! to be regulated by 
Ma n occupation, 

Similarly, higher educational qualification is a permissible basis of 
mov s promi as it has nexus with higher efficiency on the 
promotional po 


Thus, it has been held that— 
(a) In offences relating to women, eg., adultery, 


pears (dee trader Art. 15 ma vilis 
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(b) In a law of prohibition, it would not be unconstitutional to differentiate 
between civil and military personnel, or between foreign visitors and Indian 
citizens, —for they are not similarly circumstanced from the standpoint of need for 
prohibition of consumption of liquor." 


(c) Exemption to the candidate who stood first in the Forest Rangers College 
from selection as Assistant Conservator by the Public Service Commission, it being 
based on reasonable classification, is not ultra vires Art, 14.99 


The guarantee of equal protection applies against substantive as well as 
procedural laws.” The decision making process should be transparent, fair 
and open. The procedure for distribution of State largesses must be 
transparent, just fair and non-arbitrary. Non-ransparency promotes 
nepotism and arbitrariness. The role model for governance and decision 
taken thereof should manifest equity, fair play and justice. The cardinal 
principle of governance in a civilized society based on rule of law not only 
has to base on transparency but must create an impression that the decision- 
making was motivated on the consideration of probity. The Govt. has to rise 
above the nexus of vested interests and nepotism and eschew window- 
dressing. The act of governance has to withstand the test of judiciousness 
and impartiality and avoid arbitrary or capricious actions.” Hence the 
discretion vested by a statute is to be exercised fairly and judicially and not 
arbitrarily?! but subject to the requirements of law.” In the absence of rules, 
the action of the government is required to be fair and reasonable.5* From 
the standpoint of the latter, it means that all litigants, who are similarly 
situated, are able to avail themselves of the same procedural rights for relief 
and for defence, without discrimination. Of course, if the differences are of a 
minor or unsubstantial character, which have not prejudiced the interests of 
the person or persons affected, there would not be a denial of equal 
protection. Again, a procedure different from that laid down by the 
ordinary law can be prescribed for a particular class of'persons if the 
discrimination is based upon a reasonable classification having regard to the 
object which the legislation has in view and the policy underlying it. Thus, in 
2 law which provides for the externment of undesirable persons who are 
likely to jeopardize the peace of the locality, it is not an unreasonable 
discrimination to provide that a suspected person shall have no right to 
cross-examine the witnesses who depose against him, for the very object of 
the legislation which is an extraordinary one would be defeated if such a 

t were given to the suspected person.5! In the Reference on the Special 
Courts Bill, 1978,5 the Supreme Court has held that the setting up of a 
Special Court for the expeditious trial of offences committed during the 
Emergency period [from 25-6-1975 to 27-3-1977] by high public officials, in 
view of the congestion of work in the ordinary Criminal Courts and in view 
of the need for a speedy termination of such prosecutions in the interests of 
the functioning of democracy under the Constitution of India, is a 
reasonable classification. But to include in the Bill any offence committed 
during any period prior to the Proclamation of Emergency in June, 1975, 
was unconstitutional inasmuch as such classification has no reasonable nexus 
with the object of the Bill. 


Any procedure which comes in the way of a party in getting a fair trial 
would be violative of Art. 14.59 


— “a ——— 


iii. ems 
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The guarantee of equal protection includes absence of any arbitrary 
discrimination by the laws themselves or in the matter of their administration. 
Thus, even where a statute itself is not discriminatory, but the public official 
entrusted with the duty of carrying it into operation applies it against an 
individual, not for the purpose of the Act but intentionally for the purpose of 
injuring him, the latter may have that executive act annulled by the Court on 
the ground of contravention of the guarantee of equal protection. Of course, 
it is for the aggrieved individual to establish beyond doubt that the law was 
applied against him by the public authority “with an evil eye and an unequal 
hand”. Wide discretionary power conferred by a statute on any authority 
must be exercised reasonably in furtherance of public policy and for the 
public good and the public cause. The authority must record reasons for the 
said exercise of power even if the statute does not expressly enjoin upon the 
authority to do so." The action of “State” must satisfy the principal 
requirements of Art. 14 viz, treating persons similarly situated equally and 
grant of equal protection to them. Reasonableness and fairness is the heart 
and soul of Art. 14.°% In short, Art. 14 hits ‘arbitrariness’ of State action in 
any form.?* 69 

An act which is discriminatory is liable to be labelled as arbitrary." 


The court will not interfere in the policy decisions of the Govt. unless 
the governmentaction is arbitrary or invidiously discriminatory! The 
Government policy is not subject to judicial review unless it is demonstrably 
arbitrary, capricious, irrational, discriminatory or violative of constitutional 
or statutory provisions./? 


Two wrongs do not make a right. A party cannot claim that, since 
something wrong has been done; direction should be given to do another 
wrong. It would not be setting a wrong right but would be perpetuating 
another wrong. In such matters there is no discrimination involved. The 
concept of equal treatment presupposes the existence of similar legal 
foothold and does not countenance repetition of a wrong action to bring 
forth wrongs on a par."? 


It is the duty of State to allay fears of citizens regarding discrimination 
and arbitrariness.^! However, protective discrimination in favour of SCs and 
STs is a part of constitutional scheme of social and economic justice” to 
integrate them into the national mainstream so as to establish an integrated 
social order with equal dignity of person.”® 

j As the Supreme Court has observed,” Articles 
Relation. Minit 14-16, taken together, enshrine the principle of 

: i equality and absence of discrimination. 


While the principle is generally stated in Article 14, which extends to 
all persons,—citizens or aliens, Articles 15 and 16 deal with particular 
aspects of that equality. Thus, 


(a) Art. 15 is available to citizens only and it prohibits discrimination 
against any citizen in any matter at the disposal of the State on any of the 
specified grounds, namely, religion, race, caste, sex or place of birth. 
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(b) Art. 16 is also confined to citizens, but it is restricted to one aspect 
of public discrimination, namely, employment under the State. 


In matters not coming under Arts 15 and 16, if there is any 
discrimination, the validity of that can be challenged under the general 
provision in Art. 14. 


As just stated, a particular aspect of the equality open by Art. 14 
is the prohibition against discrimination contained in Art. 13 of the 
Constitution which runs thus: j 

*(1) The State shall not discriminate against any citizen on grounds only of religion, 

race, caste, sex, place of birth or any of them. 

(2) No citizen shall on grounds only of on, race, 
aA i scree caste, sex, place of birth or es of Vl rem to any 
tion ai of disability, liability, restriction or condition with regard to 

gion, Race, a) access to shops, public restaurants, hotels and places 
cose Sex or Place of mu favara Te p 


Birth 
the use of wells, tanks, bathing ghats, roads and 
places of public resort silanes wholly or partly out of State funds or dedicated 


to the use of general public. 


Nothing in this article shall prevent the State from making any special 
mn. for ilei and children iin odi 


(4) Nothing in this article or in clause (2) of article 29 shall prevent the State 
from making any provision for the advancement of any socially and 
educationally backward classes of citizens or for the Scheduled and the 
Scheduled Tribes. 


Nees Sn tasking uy spetta proviton iyd tor the acvancemént 
event the an iw, lor the cement 
P ally snl educntortly Goskeard clases Of Giaa as és (he Scbedoled 
Castes or the Scheduled Tribes in so far as such special provisions relate to their 
admission to educational institutions including private educational institutio 
whether aided or unaided by the State, other than the minority educatio 
institutions referred to in clause (1) of article 30." 
It will be seen that the scope of this Article is very wide. While the 
prohibition in Cl. (1) is levelled against State action, the prohibition in Cl. (2) 
is levelled against individuals as well. 


Cl. (1) says that any act of the State, whether political, civil or 
otherwise, shall not discriminate as between citizens on grounds only of 
religion, race, caste, sex, place of birth or any of them. The plain meaning of 
this prohibition is that no person of a particular religion, caste, etc., be 
treated unfavourably by the State when compared with persons of any other 
religion or caste merely on the ground that he belongs to the particular 
religion or caste, etc. The significance of the word ‘only’ is that if there is any 
other ground or consideration for the differential treatment besides those 

hibited by this Article, the discrimination will not be unconstitutional.5* 
Thus, discrimination in favour of a particular sex will be permissible if the 
classification is the result of other considerations besides the fact that the 
person belongs to that sex, e.g., physical or intellectual fitness for some 
work. For instance, women may be considered to be better fitted for the job 
of a nurse while they may not be considered eligible for employment in 
heavy industries like a steel factory. Such discrimination, being based on a 
ground other than sex, would not be considered to be unconstitutional. 


7" -. : ë ë C 
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But if a person is sought to be discriminated against simply because he 
belongs to a particular community, race or sex, he can get the State action 
annulled through a Court. While racial discrimination still persists as a 
malignant growth upon Western society, it speaks volumes for Indian 
achievement that a possible victim of racial discrimination, in India, can 
obtain relief direct from the highest Court of the land, by means of a petition 
RE e appropriate writ, and, yet, no such complaint has so far come before 

e Courts, 


As already stated, in regard to the public places specified in Cl. (2), the 
protection is available even against discriminatory acts by private 
individuals. Clause (2) provides that so far as places of public entertainment 
are concerned, no person shall be subjected to discrimination on the 
grounds m of religion, race, caste, sex, place of birth or any of them, 
whether such discrimination is the result of an act of the State or of any 
other individual. Even wells, tanks, bathing ghats, roads, and places of 
public resort which are owned by private individuals are subject to this 
prohibition provided they are maintained wholly or partly out of State funds 
or they have been dedicated to the use of the general public. 


The above prohibitions against discrimination, however, would not 
preclude the State from— 


(a) making special provision for women and children; 


(b) making special provision for the advancement of any socially and 
educationally backward classes of citizens or for the Scheduled Castes and 
the Scheduled Tribes. 


These exceptional classes of people require special protection and 
hence any legislation which is necessary for the making of special provisions 
for persons of these classes, would not be held to be unconstitutional. Thus, 
it has been held that s. 497 of the Indian Penal Code, which says that in an 
offence of adultery though the man is punishable for adultery, the woman is 
not punishable as an abettor, is not unconstitutional, because such immunity 
is necessary for the protection of women in view of their existing position in 
Indian society." 


Similarly, though discrimination on the ground of caste only is 
prohibited by Cl, (1) of the Article, it would be permissible under Cl. (4) for 
the State to reserve seats for the members of the backward classes or of the 
Scheduled Castes or Tribes or to grant them fee concessions, in public 
educational institutions.” Art. 15(4) envisages the policy of compensatory or 
protective discrimination but it should-be reasonable and consistent with the 
ultimate public interest ie., national interest and the interest of community 
or society as a whole” but the provision cannot be justifiably invoked in 
granting remission to the convicted persons belonging to the scheduled 
castes and scheduled tribes as it would not be a measure for their ‘advan- 
cement’, However, the benefit obtained was permitted to be retained.™ It 
was held that an SC/ST candidate selected for admission to a course on the 
basis of merit as a general candidate, should not be treated as a reserved 
candidate?! and reservation for admission to the specialities) super-spe- 
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cialities in post-graduate and doctoral course in medicine is permissible.* 
Cl. (5) was inserted by the Constitution (Ninety-third Amendment) Act, 2005 
with effect from 20.1.2006. It empowers the State to make special provision, 
by law, for the advancement of any socially and educationally backward 
asses of citizens or for the Scheduled Castes or the Scheduled Tribes 
regarding their admission to educational institutions including private ones 
whether aided or unaided by the State, excepting the minority institutions. 


As a corollary from the general assurance of absence of discrimination 

Art. 16: Equality by the State on grounds only of religion, race, caste, 

of opportunity in sex, or place of birth [Art. 15], the Constitution 

matter of Public guarantees equality of opportunity in matters of public 
mploymént. employment. Article 16 says that— 


*(1) There shall be equality of opportunity for all citizens in matters relating to 
employment or appointment to any office under the State, 


(2) No citizen shall, on grounds only of religion, race, caste, sex, descent, place 
of birth or any of then, be ineligible for . . . any office under the State." 


The expression “matters relating to employment or appointment” con- 
tained in Art. 16(1) includes all matters in relation to em loyment both prior 
and subsequent to the employment which are incidental to the employment 
and form part of the terms and conditions of such employment. 


The true import of equality of opportunity is not simply a matter of 
legal equality. Its existence depends not merely on the absence of disabilities 
but on the presence of abilities and opportunity of excellence in each 
cadre/grade* as equality of opportunity means equality as between the 
members of the same class of employees and not between that of separate 
cei classes. All persons similarly situated should be treated 
sim mE Only because one person has i cene o the court that would not 
mean the persons similarly situated shou d be treated differently. When 
regular vacancies in posts are to be filled up, a regular process of 
recruitment or appointment has to be resorted to as per the constitutional 
scheme, and cannot be done in a haphazard manner based on patronage or 
other considerations. Hence, appointment ( recruitment of temporary, con- 
tractual, casual, daily-wage or ad hoc employment dehors the constitutional 
scheme cannot be regularised. Such appointees cannot claim to be made 
permanent. Like other employers, the government is also entitled to pick 
and choose from amongst a large number of candidates offering themselves 
for employment. But this can be done on one condition, that all the 
applicants must be given an equal opportunity along with others who ae 
for the same post. The selection test must not be arbitrary and technical 
qualifications and standards should be prescribed where necessary.” 


A person cannot be excluded from a State service merely because he is 
a Brahim,® even though this result is reached by reason of a distribution of 
posts amongst communities according to a ratio or quota." Government 
jobs or service cannot be denied to the persons suffering from AIDS.” This 
equality is to be observed by the State not only in the matter of appoint- 
ments to the public services, but also in the matter of any other public 
employment, where the relationship of master and servant exists between 
the State and the employee.” It bars discrimination not only in the matter of 
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initial appointment but also of promotion and termination of the service 
itself? as “employment” includes promotion.” 


This right is a safeguard not only against communal discrimination, but 
also against local discrimination or even against discrimination against the 


weaker sex. 


The right to be considered for promotion by the Departmental 
Promotion Committee is a fundamental right guaranteed under Art. 16, 
provided a person is eligible and is in the zone of consideration;?* but the 
"consideration" must be "fair" according to established principles governing 
service jurisprudence.” 


The only exceptions to the above rule of equality are— 


(a) Residence within the State may be laid down by Parliament as a 
condition for particular classes of employment of appointment under any 
State or other local authority [Art. 16(3)]. 


By virtue of this power, Parliament enacted the Public Employment 
Requsenes as to Residence) Act, 1957, empowering the Government of 
dia to prescribe residence as condition for employment in certain posts 
and services in the State of Andhra Pradesh and in the Union Territories of 
Himachal Pradesh, Manipur and Tripura, This Act having expired in 1974, 
there is no provision to prescribe residence as a condition for public 
bi wp ben except that for Andhra Pradesh special provisions have been 
made by inserting a new Art. 371D (post) in the Constitution itself. 


(b) The State may reserve any post or appointment in favour of any 
backward class of citizens who, in the opinion of the State, are not 
adequately represented in the services under that State [Art. 16(4)]. This is to 
provide socio-economic equality to the disadvantaged.” The expression 
"backward class of citizens" contained in Art. 16(4) would take Scheduled 
Castes and Scheduled Tribes within its purview.” 


(c) Offices connected with a religious or denominated institution may 
be reserved for members. earns e particular religion or belonging to 
the particular denomination to whic the institution relates [Art. 16(5)]. 


(d) The claims of the members of the Scheduled Castes and Scheduled 
Tribes shall be taken into consideration in the matter of appointment to 
services and posts under the Union and the States, as far as may be 
consistent with the maintenance of efficiency of the administration [Art. 335] 
but the proviso’ to Art. 335 providing for giving relaxation in qualifying 
marks in any examination or lowering the standard of evaluation in favour 
of the r an hia of the SC & ST hits the consideration of maintenance of 
efficiency in administration and has done away with the emphasis on it laid 
down by the Apex Court in some cases.” The Supreme Court has held! 
that while Art. 16(4) is apparently without any limitation upon the power of 
reservation conferred by it, it has to be Mad together with Art. 335 which 
Ed qu that in taking into consideration the claims of the members of the 
Scheduled Castes and Scheduled Tribes in the making of appointments in 
connection with the affairs of the Union or a State, the policy of the State 
should be consistent with "the maintenance of efficiency of adminis- 
tration”.! The result is that 
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“There can be no doubt that the Constitution-makers assumed. . .that while making 
reservation under article 16(4) care would be taken not to provide for 
reservation. . . Therefor 


However, the Constitution (Eightysecond Amendment) Act, 2000 
inserted a proviso to Art. 335 almost closing the door for consideration of 
maintenance of efficiency of administration in the making of appointments to 
services and in connection with the affairs of the Union or of a State 
inasmuch as the proviso empowered the State to relax the g marks 
in any examination or lower the standards of evaluation, for reservation in 
meters of prespaliona of the members of dis SEIT to. an classes of 
services or posts in connection with the affairs of the Union or a State. 


It is to be noted carefully that the prohibition against discrimination in 
the matter of public employment is attracted where the discrimination is 
based only on any of the grounds enumerated, namely, religion, race, caste, 
sex, descent, place of birth or residence. It does not apace the State, like 
other employers, to pick and choose from a number of candidates, either for 

tment or for promotion, on grounds of efficiency, discipline and the 

102 It is also to be noted that though reservation in favour of backward 

classes is permissible under Cl. (4) of Art. 16, no such reservation is possible 

in favour of women; nor is any other discrimination in favour of women 

a rta relaxation of rules of recruitment or standard of qualification 
or à 


For the furtherance of socia! equality, the Constitution provides for the 
abolition of the evil of ‘untouchability’ (see Art. 17, post) and the prohibition 
of conferring titles by the State. 


A nineJudge Bench of the Supreme Court has in Indra Sawhney’s 
The Mandal Commi case! (popularly known as the Mandal Commission 
ssion case. case) laid down the following important points which 

summarise the law on the issue of reservations in 
Government employment. [For further discussion, see Author's Shorter ` 
Constitution, 14th Ed., 2008 under Art. 16(4)]. 


l: Article 16(4) is exhaustive of the provisions that can be made in 
favour of the backward classes in the matter of employment. 


ande. CUORE. Due | udi aa poverty tu Raa 
is an in | connection between caste, occupation, poverty and s 
backwardness. In the Indian context, lower castes are treated as backwards. 
A caste may by itself constitute a class. 


3. The backward classes can be identified in Hindu society with 
reference to castes along with other criteria such as traditional occupation, 
poverty, place of residence, lack of education etc., and in communities 
where caste is not recognised the rest of the criteria would apply. 


4. The backwardness contemplated by Art. 16(4) is mainly social. It 
need not be both social and educational. 
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5. “Means-test” signis imposition of an income limit for the purpose 
of excluding persons from the backward classes. Those whose income is 
above that limit are referred to as the *cream layer'. Income or the extent of 
property can be taken as a measure of soctaf. advancement and on that basis 
the ‘creamy layer’ of a given caste can be excluded. !% 


6. For getting reservations a class must be backward and should not be 
adequately represented in the services under the State. 


7. The reservations contemplated in Art. 16(4) should not exceed 50%. 


8. The rule of 50% should be applied to each year. It cannot be related 
to the total strength of the class, service or cadre etc. 


9. Reservation of posts under Art. 16(4) is confined to initial 
appointment only and cannot extend to providing reservation in the matter 
of promotion. If a reservation in promotion exists it shall continue for 5 years 
(16 Nov. 1997). By the Constitution (77th Amendment) Act, 1995, this 
limitation of time has been removed by inserting Cl. (4A) to enable it to 
continue reservation in promotion for the S.C. and S.T. 


10. Identification of backward classes is subject to judicial review. 


Sub-division of Other Backward Classes contemplated in the Mandal 
Commission case is not applicable to Scheduled tes and Scheduled 
Tribes. Hence sub-classification or subgrouping of SC & ST is not 
permitted. !04 


Art. 16(4) is an enabling provision and confers a discretionary power 
on the State to make reservation, if required, but it confers no constitutional 
right upon the members of the backward classes to claim reservation.!05 


_ The vacancies reserved could be ‘carried forward’ for a maximum 
period of three years if candidates from backward classes were not available 
afterwhich they were to lapse. By inserting Cl. (4B) in Art. 16 by the 
Constitution (81st Amendment) Act, 2000, the State has been empowered to 
consider such unfilled vacancies as a seperate class to be filled up in any 
succeeding year or years. 


Art. 14 lays down the rule of equality in the widest term, while Art. 15 

prohibits discrimination on the grounds specified 

ree er ePs of therein but covering the entire range of State activities. 

Iv ' Art. 16 embodies the same rule but is narrower in 

cope since it is confined to State activities relating to office or employment 
un 


er the State. Both Arts. 15 and 16 operate subject to exceptions 
therein.!96 


Article 17 of the Constitution says— 


* 'Untouchability' is abolished and its practice in any form is 
A6 a 1 Popes vua forbidden. The enforcement of any disability arising out of 
bath iit m ‘untouchability’ shall be an offence punishable in accordance 
with law.” 


The vision of the founding fathers of the Constitution to liberate the 
society from blind and ritualistic adherence to mere traditional superstitious 
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beliefs sans reason or rational basis has found expression in the form of 
Art. 17.107 

Parliament is authorised to make a law prescribing the punishment for 
this offence [Art. 35], and, in exercise of this power, Parliament has enacted 
the Untouchability (Offences) Act, 1955, w ch has been amended and 
renamed (in 1976) as the Protection of Civil Rights Act, 1955. 

The word ‘untouchability’ has not, however, been defined either in the 
Constitution or in the above Act. It has been assumed that the word has a 
well-known connotation,— primarily referring to any social practice which 
looks down upon certain depressed classes solely on account of their birth 
and disables them from having any kind of intercourse with people 
belonging to the so-called higher classes or castes. The Act declares certain 
acts as offences, when done on the ground of ‘untouchability’, and 
prescribes the punishments therefor, e.g. 

(a) refusing admission to any person to public institutions, such as 
hospital, dispensary, educational institution; 

(b) preventing any person from worshipping or offering prayers in any 
place of public worship; 

(c) subjecting any person to any disability with regard to access to any 
shop, public restaurant, hotel or public entertainment or with regard to the 
use of any reservoir, tap or other source of water, road, cremation ground or 
any other place where ‘services are rendered to the public’. 


The sweep of the Act has been enlarged in 1976, by including within 
the offence of practising untouchability, the following— 

(i) insulting a member of a Scheduled Caste on the ground of 
un ability; 

(ii) preaching untouchability, directly or indirectly; 

(iii) justifying untouchability on historical, philosophical or religious 
grounds ^ on the ground of tradition of the caste m. 

The penal sanction has been enhanced by providing that (a) in the case 
of subsequent convictions, the punishment may range from one to two ears' 
imprisonment; x a person convicted of the offence of *untouchability shall 
be disqualified for election to the Union or a State Legislature. 

If a member of a Scheduled Caste is subjected to any such disability or 
discrimination, the Court shall presume, unless the contrary is proved, that 
such act was committed on the ground of *untouchability'. In other words, in 
such cases, there will be a statutory presumption of an offence having been 
committed under this Act. 

The prohibition of untouchability in the Constitution has thus been 
given a realistic and effective shape by this Act. 

‘Title’ is something that hangs to one’s name, as an appendage. During 
Art. 18: Abolition ‘the British rule, there was a complaint from the 
of Titles. nationalists that the power to confer titles was being 
abused by the Government for imperialistic purposes 
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and for corrupting public life. The Constitution seeks to prevent such abuse 
by prohibiting the State from conferring any title at all. 


It is to be noted that— 


(a) The ban operates only against the State. It does not prevent other 
poole institutions, such as Universities, to confer titles or honours by way of 
onouring their leaders or men of merit. 


(b) The State is not debarred from stadio. military or academic 
distinctions, even though they may be used as titles, ! 


(c) The State is not prevented from peste a distinction or award, 
say, for social service, which cannot be used as a title, is, as an appendage 
to one's name, Thus, the award of Bharat Ratna or Padma Vibhushan cannot 
be used by the recipient as a title and does not, accordingly, come within 
the constitutional prohibition. 


In 1954, the Government of India introduced decorations (in the form 


of medals) of four categories, namely, Bharat Ratna, Padma Vibhushan, 
Padma Bhushan and Padma Shri. While the Bharat Ratna was to be awarded 
for "exceptional services towards the advancement of Art, Literature and 
Science, and in recognition of public service of the higher order", the others 
would be awarded for “distinguished public service in A field, including 


service rendered by Government servants", in order of 
merit of their service. 


Though the foregoing awards were mere decorations and not intended 
to be used as ap to the names of the persons to whom they are 
awarded, there was a vehement criticism from some quarters that the 
introduction of these awards violated Art. 18. The critics pointed out that 
even though they may not be used as titles, the decorations tend to make 
distinctions according to rank, contrary to the Preamble which promises 
‘equality of status’. The critics gained strength on this point from the fact that 
the decorations are divided into several classes, or and inferior, and 
that holders of the Bharat Ratna have been assigned a place in the "Warrant 
of Precedence’ (9th place, ie, just below the Cabinet Ministers of the 
Union), which is usually meant for indicating the rank of the different 
i ies and high officials of the State, in the interests of discipline in the 
on. The result was the creation of a rank of persons on the basis 
of Government recognition, in the same way as the conferment of nobility 
would have done. — 


Another criticism, which seems to be legitimate, is that there is no 
sanction, either in the Constitution or in any law, against a recipient 
of any such decoration id incon it to his name thus, using it as a title. 


e degree of the 


Any such use is obviously inconsistent with the prohibition contained in 
Art. 18(1) but it is not made an offence either by the Constitution or by any 
law. The apprek ons of the critics on this point were unfortunately justi- 
fied by the that in describing the author on the Title of an issue of the 
Hamlyn Lectures, the decoration ‘Padma Vibhushan’ was, in fact, appended 
as a title, 
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The raised the award of such 
be ee ee 
e y putting a stop to ractice of awar arat Ratna, 
etc. by the Jam But it was restored by Mat Gana after her come 


In this context, it is to be noted that Art. 18(1) itself makes an exception 
in favour of granting by the State of any military? or academic distinction. 


The matter was taken to Court, and the Supreme Court has now 


held! that non-military awards we ie oo ion of merit of 
extraordinary work (e.g., the Padma pote are not | of nobility and 
hence, do not violate Art. 14 or 18, provided they are not used as titles or 
prefixes or suffixes to the name of the awardee. 


Apart from the rights flowing from the above prohibition, certain 
positive rights are conferred by the Constitution in order to promote the 
ideal of liberty held out by the Preamble. The foremost amongst these are 
the six fundamental rights in the nature of ‘freedom’ which are guaranteed 
to the citizens by the tion of India [Art. 19]. These were popularly 
Art. 19: The Six known as the ‘seven oms’ under our 
Constitution. It has already been pointed out that in 
the ori Constitution, there were 7 freedoms in 
Art. eg but that one of them, greed *the right to acquire, hold and 
dispose property’ has been omitted by the Constitution (44th Amendment) 
Act, eee, only 6 freedoms in this Article. They are—1. Freedom of 
exp 


an ression. 2. Freedom of assembly. 3. Freedom of association. 
. Freedom of movement. 5. Freedom of residence and settlement. 6. 
Freedom of profession, occupation, trade or business. 


Since Art. 19 forms the core of our Chapter on Fundamental Rights, it 
is essential for the reader to be familiar with the text of this Article, as. it 
stands amended: 

*19, (1) All citizens shall have the right — 

(a) to freedom of speech and ; 
(b) to assemble peaceably and without arms; 
(c) to form associations or unions; 
(d) to move freely throughout the territory of India; 
te) io réside aud sati in any patt libe teryitory of Ingia; and 
D wits aly 
jj to practise any profession, or to carry on any occupation, trade or 
business. 


Nothing in sub-clause (a) of clause (1) shall affect the operation of any 
ening m, or ie bao y law, insofar as such law imposes 


asonab i 
in the interests of the sovereignty and ' of India, the security of the State, 
y dei hes decency or ne sah or in 


(3) Nothing in sub-clause (b) of the said clause shall affect the operation of any 
law insofar as it imposes, or prevent the State from any law 

, in the interests of the ty and integrity of India or public order, 
reasonable restrictions on the exercise of the right conferred by the said sub-clause. 
(4) Nothing in sub-clause (c) of the said clause shall affect the operation of any 
existing law insofar as it imposes, or prevent the State from making any law 


"P 


Lo SR 
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sing, in the interests of the sovere and of India or c order or 
aes reasonable restrictions on. sagedo the ides pikaa the said 
sub-clause, 


(5) Nothing in sub-clause (d}-(e) of the said clause shall affect the operation of 
any existing law insofar as it imposes, or prevent the State from making any law 
imposing, reasonable restrictions on the exercise of any of the rights conferred by 
the said sub-clauses either in the interests of the public or for the protection 
of the interests of any Scheduled Tribe. 


law 
d souci and, particular E: is 
e said sul in , nat. in 
affect the operation of any existing law insofar as vis 
to, or prevent the State from making any law relating to,— 
i) the professional or technical qualifications necessary for practising an 
Meo cies. dire 3 : 
the ng on by the State, or by a corporation owned or controlled b 
the jd of any rad le, business, rd or service, whether to the Seren 
complete or partial, of citizens or otherwise." 


Flying of National Flag is a symbol of expression coming within the 


preview of Art. 19(1)(a).!!! A voter's speech or expression in case of election 
would include casting of votes, that is to say, a voter speaks out or esses 
by casting vote.!!2 Right to information is an integral part of om of 
expression, particularly a voter’s right to know the antecedents /assets of a 
candidate contesting election.!!? to speech implies the to silence. 
It implies freedom, not to listen, and not to be forced to listen, !14 


No citizen has a fundamental right under Art. I9(1)(c) to become a 
member of a voluntary association or a cooperative society, His right is 
governed by the provisions of the statute. So, the right to become or to 
continue being a member of the society is a statutory right.!!5 


No citizen can claim to have trade in noxious or dangerous goods, 
Hence, intoxicating liquor being a noxious material, no citizen can claim 
any inherent right or privilege to sell intoxicating liquor by retail.!!ó 
Education used to be charity or philanthropy in the good old times. 
Gradually, it became an occupation.!!7 The establishment and running of an 
educational institution where a number of persons are employed as 
a of ue co Were Dan m in 
imparting of knowle to the students, must necessarily be regarded as an 
pus us even if there is no element of profit generation. All citizens have 
a t to establish and administer educational institutions under Art. 
19(1)(g) and the minorities have a special right under Art. 30.!!8 


Absolute individual rights cannot be guaranteed by any modern State. 
Limitations upon The guarantee of each of the above rights is, therefore 
the Freedoms. limited by our Constitution itself by conferring upon 

the ‘State’ a power to impose by its laws reasonable 
restrictions as may be necessary in the larger interests of the community. 
This is what is meant by sayin that the Indian Constitution attempts “to 
strike a balance between individual liberty and social control”.!" Since the 
goal of our constitutional system is to establish a ‘welfare State’, the makers 
of the Constitution did not rest with the enumeration of uncontrolled 
individual rights, in accordance with the philosophy of laissez faire, but 
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sought to ensure that where collective interests were concerned, individual 
must yield to the common Bore pos tn adi 


o dividi rig see America Coston dos, he maker o our 


The ‘State’, in this context, includes not only the aeiio 
- LE finen Boards; ihe the etary i x Vidt 
cg. m! es, etc., or under 
the control of the Government of India. So, all of these authorities may 

e restrictions upon the above freedoms, provided such restrictions are 

are relatable to any of the grounds of public interest as j 


and are 
specified in Cls. (2)-(6) of Art. 19. 


Thus— 


MEL ae and B 
uU Te e guarantees freedom of speech peux 


rey 
pd D eem Dep IET 
BL (h) maintenance of the sovereignty and integrity of India.!2! — 9 


‘Decency or morality’ is not confined to sexual morality alone. It 
indicates that the action must be in conformity with the current standards of 
behaviour or ety.!? Hence, seeking votes at an election on the ground 
of the candidate's religion in a secular state, is against the norms of decency 
and propriety of the society. 173 

It is evident that freedom of speech and expression cannot confer upon 
an individual a licence to commit illegal or immoral acts or to incite : 
to overthrow the established government by force or unlawful means. No | 


one can exercise his right of speech in such a manner as to violate another 
eet estas 


M A 
di fonder, In other wor te right of ecg or amem sll not be 

‘or to prejudice the sovereignty or integrity of India.!?! x 
Again, all citizens have the right to form associations or unions, but 
eee by the State in the interests of 


pap eragin Lei aee Re ace or to 
e illegal strikes or to commit a public disorder, or to undermine the 
overeignty or integrity of India.!25 


Similarly, though every citizen shall have the to move freely 
i Li the territory of Indis or to reside and bam cin art of the 
"ountry, shall be subject to restrictions imposed by the State in 
the interests m e general public or for the protection of any Scheduled 
ribe. 
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(v) Again, every citizen has the to practise profession or to 
Rr eee oe bui Rubel to fenionxble 
restrictions by the State in the interests of the general public and 


subject to any Me iN. M Mar erro 
or technical occupation, or the State itself to carry on any trade or 
business to the exclusion of the citizens. : 


As pointed out earlier, one of the features of the provisions 
f relating to Fundamental in our Constitution is 
Review” Judicial qp the very declaration of the major Fundamental 
Rights is attended with certain limitations by 
the Constitution itself. In the United States the Bill of Rights does 
contain any such limitations to the rights of the individuals 
thereby, but in the enforcement of those rights the courts 
doctrines like that of ‘Police Power of the State’ to impose 


eclared, containing 
tions which may be the State on the exercise of each of the 
rights so § teed. 


vith the guarantee of freedom of expression except where the 
restrictions imposed by the law can be held to be “unreasonable” by a court 


of law. 
| and of public 
by p f 


"There cannot be any such thing as absolute or uncontrolled liberty wholly freed 
from restraint for that would lead to and disorder. The possession and 
; e ET ee EANES M Mir. he 
to the authority country to be essential to safety. 
arises in each case of adjusting the ing 


comes into the field, and in each case when 
law, or an executive order issued under a law, the 
mine whether the restriction imposed by the law 


It is by way of interpretation of the word ‘reasonable’ that the court 
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held to be unreasonable in the opinion of the court, the court will declare 
the law (and the order, if any) to be unconstitutional and void. 


The expression ‘reasonable restriction’ seeks to strike a balance 

between the freedom guaranteed of the sub- 

Toste of Hanson: game of Art. 19(1) and eas ed 
yen any of the exceptions in to is to 

seen, therefore, what CEA UR 

eset Mu e tsig a Bano e A 

reasonable or not. The Supreme Court has said!77178 that a restriction is 

reasonable only when there is a proper balance between the rights of the 

individual and those of the society. 


The test of reasonableness should, therefore, be applied to each 
individual statute ed and not abstract or gene of 
At alleged Nut meer pie re 

rig to have | 

imposed, the extent and weno of the «il. ; 
the disproportion of the imposition, the drevailing conditions at the time, should 

all enter into the judicial verdict.79 Thus, the formula of subjective 

satisfaction of the Government and its officers with an ad ; Board to 

review the materials on which the Government seeks to ov 

freedom guaranteed to the citizen, may be viewed as reasonable only in 

very exceptional circumstances (e eg in providing intemment or externmen 

for the security of the State), and within the narrowest limits, and not to 


curtail a right such as the om of association, in the absence of any 
emergent or extraordinary circumstances.!? All the attendant circumstances 
must be taken into consideration and one cannot dissociate the actual 
contents of the restrictions from the manner of their imposition or the mode of 
putting them into practice. 9? 


The Supreme Court has held that in examining the reasonableness of a 
(Crimen mai diesen B M ig p t 


19, one has to keep in mind 
(1) The Directive Principles of the State Policy. 


(2) The restrictions must not be arbi: eT ilire, 
going beyond the requirement of the interest of the general public. 


3) No abstract or general pattern or a mixed e to me. 
Piila abiens of the telirictioné can be laid down FT aha ee 
application andthe same wil vay from case t case a so wih regard 10 

changing conditions, values of human life, social philosophy of the 
constitution, prevailing conditions and Surrounding čircumstances. 


(4) A just balance has to be struck between the restrictions imposed 
and social control envisaged by Art. 19(6). 


Prevailing social values as also social needs which are intended to 
Bibel bet by the roetbesn 


___ (6) There must be a direct and nexus or reasonable connec- 
tion between the restrictions and the object sought to be achieved 
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JL ang $0 a strong presumption in favour of the constitutiona- 
ép e io ra dd duds | 


It follows, therefore, that the question of reasonableness should be 
ed from both the Pa nid a peiros and procedural standpoints. Hence,— 


(a) In order to be reasonable, the restriction imposed 
reasonable relation 
cabetentive and | ation seeks to 


prevented. 


Legislation or cei inva 2 the right cannot be said 
to contain the quality ane reasonableness. = 


The f an Act vM mans 2 of 
labour i proposes in. i T a Boe order che 


" fmi 
| rg ti ecu imposed an 
e restriction u the freedom of businte 19(1 ( those 
engaged in the manufacture of bidi because — ESA hose 
A at Bar QUE. M ge 
on‘ by rt 


(b) op comm pet ma m 
of reasonableness, there zm another may viz., the procedural aspect,—rela- 
ting to the manner in which the restrictions have been imposed. That is to 
say, in order to be reasonable, not only the restriction must not be excessive, 
the or manner of im of the restriction must also be fair 
and just. In order to determine ether the restrictions imposed by a law are 
procedurally reasonable, the court must take into consideration all the 
attendant Aeran gud: as the manner of 
putting it into practice. 
imposed in a manner heh es 
example, if it seeks to curtail the om of 
business of a citizen without to be heard. Dy It has 
hae c th m rdum ide the of fundamental righ fal right depend d 
wo e exercise of a t 
on the subjective satisfaction of the Executive. !30 


om of ‘exp 

is guaranteed b a Freedom of expression 
means the freedom to express MU LC TTE 
others and, by any means, printing. 
expression is not an absolute and 
contained in Cl. (2) of Art. 19, laws may be 
reasonable Bac pr on the ny and n the 
sec of the State, the sov an ; 
Er ast h c or morality, leans. 

incitement to an offence. 


Absolute, 


unlimited and and unfettered freedom of press at all times and in all the circum- 
stances would lead to disorder and anarchy.!4 


The newspapers serve as a medium of exercise of freedom of 
speech.!® Any expression expression of opinion would not be immune from the 
liability for exceeding the limits. If a citizen, in the garb of exercising the 
right of free ession in Art. 19(1) tries to scandalise the Court or 
undermines the of the Court, en the Court would be entitled to 
exercise the power Mobi ri MM a 

The Press, Hsc eere meme ie in India. From the fact that 
the measure of the freedom of Press s the same as ha f an ordinary 
citizen under Art. tment tema mci cm 

I. The Press is not immune from— 

(a) the ordinary forms of taxation; 
(b) the application of the general laws relating to industrial 
relations; 


(c) the regulation of the conditions of service of the employees. 


II. But in view of the guarantee of freedom of expression, it would not 
be legitimate for the State— 


(a) to subject the Press to laws which take away or the freedom 
of expression or which would curtail circuation™ and there narrow the 


scope ot panda the right or would ane its freedom to choose » 
exercising the or w ermine its independence 
relie et y 3 


(b) to e out the Press for laying upon it excessive and prohibitive 
E ieu restrict the pin pha a penalty: on its ae” to 
choose the instruments for its exercise or to decns an alternative 


to impose a specific tax upon the Press deliberately calculated to 
73 seo nei of information. Be 

When the constitutionality of an enactment specially directed against 

he Press is challenge, the Count has to test by Ue san E subine 

d procedural reasonableness, as ied earlier. An enactment of this 

s" ure, the Punjab Special Powers Act, 1956, came up before the 
Supreme Court in Virendra v. State o Punjab, and the Court annulled one 
gp enone upholding another, on the following grounds 


the 
without even providing for a right of 


Since the expiry of the Press (Objectionable Matter) Act, 1951, in 1956, 
; aant o r rto so aae repa es, na de 1976, 
iament enacted the Prevention of Publication of Objectionable Matter 


—À 


—HÓÓ]À a ÀM M 


——Ó 
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a new 
Act 1978. n (44th Amendment) 


Censorship of the press, again, is not specially prohibited by any 
Censorship. provision of the Constitution. Like other restrictions, 
therefore, its constitutionality has to be judged by the 

test of ‘reasonableness’ within the meaning of Cl. (2).158 


Soon after the commencement of the Constitution and prior to the 
insertion eee the word 'reasonable' in Cl. (2), the question of validity of 
c e up before our Supreme Court, in the case of Brij Bhushan 
v. State 0 Delhi 0 


The facts of this case were as follows: 
CE eat yi of the os ids ped Act, 1949, provided that "the Provincial 
if satisfied such action is necessary for faves or 
eicere iege e p ap 
ein Del Nath arcc mque gorge occa belore 
nem a particular subject or fore 
bei borne 


Muse p eager the Madras Maintenance of Public ek ab were 
challenged uie cane of Ramesh Thappor v. State of Madr 
The of the Supreme Court had no difficul in holding that the 
impo f pre cene on "a Journal was Riper Caters ren upon the 
E did erifit gptionted y cause (1)(a) ay of uon 19, that 
m or ‘public order’ was not covered ‘security of the 
and the son i Sy mcenia clause (2) as it then 


HAG a ese decisions, Cl. (2) was amended by the Constitu- 
(Ist d endmeni) bea red inserting = ad z O, O) Hence 
e groun e in the cases ames T 
and Bri yet el is no Me deae: Tv The word ‘reasonable’ was also 

in Cl, (2) by the = amendment. The result of this twofold 
amendment is that if censorship is imposed in the interests of ublic order, it 
cannot at once be held to be unconstitutional as fetter e freedom of 
circulation but its ‘reasonableness’ has to be determin with reference to 
the circumstances of its imposition. In this sense, the introduction of the 
wore essel bas a haeo Hepa ean Oe aan o je 
ess, in limes of peace, is som e either in or in 
fhe United St pede Doer But under our Constitution, as the 
Supreme Court decision in Virendra v. State of Punjab! suggests even at a 
time of censorship may be valid Ch it is mined reasonable 
both from the substantive god ponosni ari ints, but not 
otherwise, The provisions before the Court ss. 2 and s oua ee 
Special Powers m (res Act, 1956, which were pier that in s. ats Zn 
the East Punj lic Safety Act, 1949 (which had been impugn rij 
Bhushan's pe a exoept thy that in the Act of the 1956 what was authorised 
drastic than ensorship, viz.,—a total “reed m 
specified period ds as am 
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of was valid; but that which had no such 
publications Precedent o iby Me E no 


ite c areas qp epo ge lied to procedural 


limited emergent circumstances and 
ha, an pg 144 of the Criminal Procedure is valid i H, 
however, it is left to the absolute discretion!99 of the executive 


must be held to be unreasonable. psi a rie ir crm aq dd 
the validity of a law sanctioning pre-censorship of motion pictures to otect 
the interests safeguarded by Art. 19(2), e.g., public order and morality. !42 


It should be noted that when a Proclamation of Em 7 reae 
co el ny ben 19 itself remains suspended [Art. 
censo; ma im without any restraint (see Cha s) 
immediately alter Sr ar Mierke of a a of internal 
disturbance! in June, 1975, a Censorship Order was issued (jane 26, 1975), 
under Rule 48( | of the Rules made under the Defence and Internal 
Security of fat Ast 1971. It should be noted that on the defeat of Mrs. 
be cision cates A ea er coi ea APA sind 
was revoked on the 21st, and the Press Censorship Order was revoket 
the 22nd of March, 1977. 


Article 19 would also be cable in cases where Arts, 31A-31C are 
attracted. These exceptions to amet SEE Nam) beso 


ono by subsequent amendments, will be discussed at the end of this 
pter. 


Article 20 gr ma rni in certain respects against conviction 
emt e a o Sce m TRIER 
e co 
nro for known as ex post facto legislation. n 
(b) Double jeopardy or punishment for the same 
offence more than once. 


hr. Compulsion to give self-incriminating digi 


A. The pro ven yg Ax AS ost fexto leghdihon 

EE. ar jeu facto iuad B C (1) of Art. 20 of our Constitution 
Legislation. which runs as follows— 

| “No person shall be convicted wor rcd: plage ce sindaci uu 

— M act charged as an offence, nor be subjected to 

a penalty greater than hil eA AH RD ANCIENNE E Wer Er eoe 

at the time of the commission of 


This is a limitation upon the law-making power of the Legislatures in 
idis. A Taw sidto be prospective when iac ats done or omission 
mac Me ei 2S eat aN ON ca ae 
thei on. But sometimes gislature may giv ve effect 

ear SS 

e enaciment ofthe lw in queson. Though ordinary a Legare can 

* enactment o e law in question. Though ordinarily a Legislature 

A prospective wall ape ins ecd tthe present ciue 
sla not Dt Ommpete]! to make a crim ma law retrospective so 
TUE gee convicted for an à hich was not an 


-æ € 
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offence under the law in force at the time of commission of that act or to 
subject an accused to a penalty greater than that which might have been 
inflicted under the law in force at the time of the commission of the offence. 
In other words, when the Legislature declares an act to be an offence or 
provides a for an offence, it cannot make the law retrospective so as 
to ok ig on "- sons who have ee capot such acts prior to e 
enactment law. a penal provision for prosecution wo 
be violative of Art. 20(1).!45 d 5 


B. The prohibition double jeopardy is contained in Cl. (2) of 
Immunity from Art. 20 which runs thus— 
Double *No person shall be prosecuted and punished for the same 
Prosecuti and | e moi » 

i s offence more than once. 
eopardy’ is used in the 
theless, C ol A 0, in 
the Supreme 
elers to judicial 


for 
prosecuted and punished in a n proceeding of an bacs 
d'and unished for es Lees uec again in a 
sul proceeding. provides for ouble punishment, 
such law tha voi The Arle, reed does not ot immunity sien 
—— er than ore a court aw or à 

bunal: ence, a, Government is Mey has been px bà 
Ífence in a court of law may yet t ected to departmenta eedings for 
the same offence, or ce 46 FA accused was neither ispere nor 
acquitted of the charges against him in the first trial, his retrial would not 
amount to double jeopardy. "Prosecution and punishment under two 
sections of an Act, the offences under the two sections being distinct from 

each other, does not amount to double jeopardy.!4 


Accused's Immunity C. The imm! from selfincrimination is 
from NP IDEE conferred by Cl. (3) of 20 which says— 

exidenos “No person accused of any offence shall be compelled to be a 
himself. witness against himself." 


The scope of this immunity has, prima facie, been widened by our 
Supreme Court by interpreting the word * 

: A cecal ardeo 

-0 w. re ly to ] a 
him. Such evidence must, however, be in the nature of a communication. 
The prohibition is not attracted where any o or document is searched 
and seized from the possession of the ed.!^? For the same reason, the 
Clause does not bar the medical examination of the accused or the 
obtaining of thumb-impression or specimen signature from him.!?? 

Secon , the immunity does not extend to civil proceedings or other 
than criminal proceedings?! It has also been explained by the Supreme 
Mea R d en las 
a self-incriminating statement, it must appear af | accusi 
been made against the person at the time when he is asked to make the 
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incriminating statement, He cannot claim the immunity at some general 
inquir or lnvestigation on the ground that i satemenk may w nome fuir 
stage lead to an accusation.5? 

Art. 21: Freedom — Freedom of person or personal liber is sought 
of person. to be ensured by our Constitution ead of a two- 

fold guarantee, namely,— 
a) By providing that no person can be deprived of his liberty exc 

EU law [Art. 21]; TT t ^ 


(b) B ig me gunn. T Der. Hos m mir 
detention [Art. 22]. 


A. Article 21 of our Constitution provides that— - 


Protection of “No person shall be deprived of - life 
and Seien rtr sent SORE IL ile diet y 


"his Article reminds us of one of the famous clauses of the Magna 


Carta: 


with the liberty C 
provision of law. In short, no to any pe 


its agents deprives 
justified only if there is a law to support 
prescribed by such law have been “strictly and scrupulously 


as under the English Constitution, freedom is secured 
the Indian Constitution by the judicial óf habeas corpus (see under 
and 226] by means of which an arrested 
the Court and have the ground of 
regain his freedom if the Court finds that 
free where there is a law authorising the deprivation of liberty of 
but there has been no strict compliance with the conditions 
d by the law. The Supreme Court has more than once observed that 
“those who feel called upon to deprive other rsons of their personal 
in the discharge of what they conceive to their duty, must strictly 
and scrupulously observe the forms and rules of the law".!5? 


But in no country can there be any absolute freedom of the individual. 
underlying the Englis Constitution is that it is the people’s 
representatives, assembled in ent, who shall determine how far the 
rights of the individuals should go and how far th should be curtailed in 
the collective interests or for the security of the State itself, according to 
exigencies of the time. This was the theory adopted by the Constitution of 
India in saying that life and personal liberty are subject to “the procedure 
established by law". The Supreme Court has, however infused judicial 
review by holding that ‘procedure’ inherently meant a fair procedure, so that 


-r ae 
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Art. 2] f this changed into a safeguard against arbitrary legislation. The 
history of this change in view is as fo ows: 


I. Until the 1978-decision in Maneka's case, the view which prevailed 
The Gopalan view. in our Supreme Court was that there was no guarantee 
in our Constitution against arbitrary legislation encroa- 

ching upon nal liberty. Hence, if a competent Legislature 
that n may be deprived of his liberty in certain 
the of the law could not be 


Constitution ( 
of d 
otherwise 
is, reasonableness and fairness. In Æ land, this is not 
Courts have no power to invalidate iu made by 
personal liberty is, in England, “ law”. It 
exists only so far as it is not or limited by laws e by. the 
representatives of the people. In A.K. lan v. State the 
majority of our Supreme Court propounded the vi 
expression ure established by law’, Art, 21 
embodied the English concept of personal liberty 
American ‘Due ess’, even though 
result of such interpretati 
right to life and personal liberty” “at the mercy 
result, acc to the majority, is due to 
approach, namely, that— 

“Although our Constitution has 

yet sub 1 
Parliament and the State i 
SA our Constitu supremacy of the legislature to that of the 


It was also held!5*155 that there is no saf for 
“th our arse tion —Á— Art. senis as nara aw Deer bagi 

e result, when ' is taken away y à competent legislation, 
the person abc en hee piane y. 155 

Il. It is a striking feature of the development of constitutional law of 
Maneka v. Union of India that after a long struggle, which may be said to 
India. have started tangibly since 1971, the minority view in 

Gopalan's case!?! has come to triumph in the 7Judge 

decision in Maneka's case,” which we have already noted. This case? has 
cate rically daid down the following propositions, overturning the majority 
in Copalen N 


MAN 19 and 21 are not water-tight c ents. On the other 
hand, € expression of ‘personal liberty’ in Art. 21 is of the widest 
tude, covering a var _of rights of which some have been included in 
Art 19 and given additional tection, Hence, there may be some 
overlapping between Arts. 19 and 21. 


B. esi 
fs such depivuinu wile hie not be arbitrary, eee 

() Ones he ‘teat of reanocableness is prstid jo vdetestine the 
validi: of a law depriving a person of his liberty, it follows that such law 
shall be invalid if it violates the principles of ce, e.g., if it 


provides for the of a passport without giving he person affected 
an opportunity to v e heard or t make a representation "against the order 


From Gapalasi to. Mancha imn, the 
completed is trek from ihe North ta the So 
Mancka's case? is followed die Supreine 


X a TI subsistence allowance man dig. I y and all those aspec 3 
i go w ma mese meteor vordig 


interpretation the Supreme Court!56 has read several 
vom a rupe to make ‘life’ more meaningful and worthliving. They may 
be enumerated as under : 


L Right not be subjected to bonded labour and to be rehabilitated 
after release. 


. Right to good health. 

à to f water, education (not professional or ial 
médical care and shel. Ras m 

i Prisoner’s right to have necessities of life. 
Right to speedy, fair and open trial. 

9. Right of women to be treated with decency and dignity. 

. Right of privacy. 

. Right to go abroad. 
Right against solitary confinement. 

. Right against bar felters and handcuffing. 


. Right against public hanging. 
Rit to beali and medic aid of workers. 


- 
iE a 


idum 


, c 
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19. Right to doctor's assistance. 
20. Right to social justice and economic empowerment. 
21. Right to freedom from noise pollution. 
. Right to reputation. 
. Right to family pension (release). 
. Right of decent burial or cremation, 
. Right to information. 
. Right to hearing. 
. Right of appeal from judgment of conviction. 
from the 
B ne hate Gospon jud ; : 
arrest and detention. Hence, coming under Art 22, th 
Ree eee with, !!9 


si int DEI 


(b) No such shall be denied the right to consult, and to be 
defended by, a al practitioner of his choice. 


dus REN Porson who is arrested and detained in custody shall be pro- 
du the nearest magistrate within a period of par Enhe. PrO; 
arrest exclu the time see for the journey from the place of arrest 
to the court of the magistrate and no such shall be detained in 
— beyond the said period without the authority of a magistrate 


The-above safeguards are not, however, available an en 
sien: (b) ) a person arrested or detained under à law providing lor preventive 


The Constitution itself aeons the Legislature to make laws 
Art, 22: Preventive 


comm) F 
Scat ST TEO ay T 
So, it would be cor petent to the eni D 
should be detained or imprisoned without trial for a ny of the above 
and against such laws, the indi dual snall ha e no right ol p 
ne Constitution, ho wever, mpose ] 


E wecken rd 


read as follows: 
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When a person has been arrested under a law of preventive detention— 


(i) The Government is entitled to detain such person in custody only 
for three months. If it seeks to detain the arrested person for more than 3 
months, it must obtain a report from an Advisory Board,—who will examine 
the ipsis! subaniibedctiy ths) Govetisiient tuat) Naand ur 30 
whether the detention is justified. 


(ii) The person so detained shall, as soon as may be, be informed of 
the grounds of his detention excepting facts which the detaining authority 
considers to be against the public interest to disclose. 


iii The person detained: must-have: the earliest opportuni of making 
ota a amare EN M 


A law which violates any of the conditions imposed by Art. 22, as 
stated above, is liable to be declared invalid and an order of detention 
which violates any of these conditions will, similarly, be invalidated by the 
Court, and the detenu shall forthwith be set free.!57 


Parliament has the power to prescribe, by law, the maximum period 
for which a person may be detained under a law of preventive detention. 


Eau He object of be deten 


get af punte detention T3 pha person 

for the illegal act committed by him. The object of preventive detention, on 
the other hand, is to to pret lin f rom doing something and the detention in 
this case takes apprehension that he is going to do something 
wrong which comes Seb en any of the grounds species by the Constitution, 
dicial.to the ac of the State, public Orden, mabttenanoe-of 


Bs) T W3 
possession of the auth 
the evidence n powewion of th suoni e m 
quu bas anes i be.ndiclent to e) ie wr en Hat 
would commit a wrongful act unless he is detained. 


Preventive detention is something unknown in the United States of 
America or the United Kingdom, in times of peace. The adoption (in India) 
on a permanent footing, of the power of the Executive to arrest persons on 
suspicion, which is tolerated in er countries only in emergencies, cannot, 
on principle, be justified by any lover of liberty, But no assessment of 
this provision of our Constitution is possible without taking note of the 
following circumstances: 


Firstly, detention without trial was not a new idea introduced by the 
makers of our Constitution, for the first time. It was in 

tive Betention of existence since the early days of British India, under 
the notorious Bengal Regulation III of 1818 (the 

State Prisoners Regulation) and similar enact- 

ments in Madras and Bombay which laid no fetters upon the powers of the 
Government to detain a person on suspicion. Then came Rule 26 of the 


- * , 


ur 


a c. > aie 
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Rules framed under the Defence of India Act, 1939, which authorised the 
Government to detain a person whenever it was “satisfied with respect to 
that particular person that such detention was necessary to prevent him from 
acting in any manner prejudicial” to the defence and safety of the country 
and the like.!58 This was, of course, a wartime measure modelled on similar 
legislation in during World War II, the validity of which had been 
upheld by the House of Lords.!5? But even after the cessation of the War, 
preventive detention was continued in India as an instrument to suppress 
apprehended breach of public order, public safety and the like by the 
Provincial Maintenance of Public Order Acts, under which there was a spate 
of litigation. The framers of our Constitution simply made it ble for such 
legislation to be continued under the Constitution, subject to certain 
safeguards laid down therein, because they painfully visualised that the 
circumstances which had necessitated such abnormal legislation in the past 
had not disappeared at the birth of India’s Independence. It is common 
knowledge that the Republic had its birth amidst anti-social and subversive 
forces and the ravages of communal madness involving colossal loss of lives 
and property. In order to save the infant Republic from the inroads of any 
such subversive elements, therefore, this power had to be conferred upon 
the State. But the framers of the Constitution improved upon the existing law 
by subjecting the power of preventive detention to certain constitutional 
safeguards upon the violation of which the individual could have a right to 
approach the Supreme Court or the High Courts because the s. are 
fundamental rights, for the enforcement of which the constitutional remedies 
would lie. There have been a number of cases in which the Courts have 
nullified orders of preventive detention, in proceedings for habeas corpus. 


Secondly, the above provisions of the Constitution are not self-executory 
but require a law to be made by the Legislature, conforming to the 
conditions laid down in the Article, and preventive detention can subsist 
only so long as the ug ge ure permits. The Preventive Detention Act, 1950 
was, thus, passed by the Indian Parliament which constituted the law of 
preventive detention in India. It was a temporary Act, oi y passed for 
one year only. Several times since then the term of the Act was extended 
until it expired at the end of 1969. The revival of anarchist forces obliged 
Parliament to enact a new Act, named the Maintenance of Internal Security 
Act (popularly known as MISA) in 1971, having provisions broadly similar 
to those of the Preventive Detention Act of 1950. tn 1974, Parliament passed 
the Conservation of Foreign Exchange and Prevention of Smuggling 
Activities Act, 1974 E referred to as the COFEPOSA), as an 
economic adjunct of the MISA. While the MISA was, in general, aimed at 
uc e Bbc vt Ad the lite. MISA m ied 
sm , rac in foreign ex and the like. was 
in Ira. but CO SA sul remains. Further power of Aces 
detention. y been sie ek on the Central ys da to 
safeguard defence security of the country and to maintain public order 
and essential wi sem and services by enacting the National S Act, 
1980,19 and the Prevention of Blackmarketing and Maintenance of Supplies 
of Essential Commodities Act, 1980.5! With the increase in terrorist 
activities the government had to pass in 1985 the Terrorist and e 
Activities (Prevention) Act, 1985 (commonly called TADA). This has widely 
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been used to curb terrorism. However, TADA was repealed in 1095. For the 
same , the Prevention of Terrorism Act, (commonly called 
POTA was enacted on March 28, 2002 but that too was repealed on 
October 23, 2004. : 


It may be mentioned that the number of detenus, during the 
Emergency of 1975-76, had soared up to 1,75,000. On the eve of coming to 
power, the Janata promised to abolish detention without trial. After 
coming to power, the anata Government came to realise the reality of the 
É— Eventually, in April, 1978, the MISA was re aled by ent. 

ut the Government refused to repeal the COF because while the 
former related to political detention, the latter was aimed at social offences 
which required extra power to check when inflation, blackmarketing, 
smuggling and the like were rampant. 


The provisions in Cls. (2)-(7) of Art. 22 could not be omitted, 
so long as preventive detention was authorised by COFEPOSA. The Janata 
Government, therefore, sought to alleviate the rigours of the procedure for 

entive detention, by effecting changes in Cls. (4) and (7), by wit the 

tion (44th Amendment) Act, 1978. But the relevant provision | this 
Amendment Act could not be brought into effect immediately since some 
changes in the machinery of the Advisory Boards had to be made. Hence, 
the Amendment Act of 1978 empowered the Central Government to bring 
into force these provisions by issuing notifications. Paradoxically, however, 
before any such notification could be issued, the Janata Government had its 
fall and Mrs. Gandhi returned to power in January, 1980. The Government 
has not issued any such notification peces dee comments by 
the Supreme Court in view of the inordinate d Diet the result, the 
orignal Clauses relating to preventive detention in 22 subsist till today 
and the relevant provisions of the Amendment Act of 1978, solemnly passed 
by Parliament, remain a dead-letter. 


Some States, e.g., Jammu and Kashmir and Madhya Pradesh have 
Legislative enacted State laws, authorising detention! 
ive power 

to" enact Preven- which recall the old Preventive Detention Act of 1950. 
tive Detention Act. Jt should be pointed out in this context that the 
legislative power to enact law of preventive detention 

is divided by the Constitution between the Union and the States. The Union 
has exclusive power [Entry 9 of List I, 7th Sch] only when such law is 
required for reasons connected with Defence, Foreign Affairs or the Security 
of India. A State has TS concurrently with the Union, to de for 
preventive detention for reasons connected with security of the State, 
maintenance of public order, or the maintenance of supplies and services 
essential to the community [Entry 3 of List IIIJ. A State has therefore a say in 
the matter of abolishing preventive detention on these grounds because it is 


a responsibility of the State to maintain public order [Entry 1 of List II], 
podieli supply and distribution of Pani [Entry 27 Ps Ir]. 


So long as the concurrent power of the States to legislate for preventive 
detention with respect to the aforesaid grounds remains and any of them 
feels the need for retaining or m: State laws for preventive detention, it 
is practically difficult for the Union Government to impose its will on such 


aa 
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States. Till then, the existence of Art. 22 on the Constitution will be bene- 
ficial, rather than prejudicial, to the cause of liberty, because the vali y of 
such State laws can be challer on the ground of contravention of the 
safeguards laid down in Art. 22.! 


In these circumstances, Art. 22 continues to be on the Constitutión as a 
necessary evil. 


s Righ As an adjunct to the guarantee. of personal 
dnt. t liberty and the prohibition against discrimination, our 
Exploitation. Constitution lays down certain provisions to prevent 

exploitation of the weaker sections of the society by 
unscrupulous individuals or even by the State. 


Article 23 says— 
“(1) Traffic in human beings and begar and other similar forms of forced labour are 
prohibited and any contravention of this provision shall be an 
Traffic of offence punishable in accordance with law. 
Beings and Forced (2) im the gigi che 
4 imposing su tm. the State shall not make any 
discrimination on grounds only of religion, race, caste or class or any of them." 
Slavery in its ancient form may not so much be a problem in every 
State today but its newer forms which are labelled in the Indian Constitution 
under the general term “exploitation” are no less a serious challenge to 
human em jan EN. lt is EA this view that our Constitution, 
instead of using the word ‘slavery’ uses the more ensive ession 
‘traffic in human beings’ Which tecides Nisi có a gs xm but 
also of traffic in women or children or the crippled, for immoral or other 
es.' Our Constitution also prohibits forced labour of any form 
which is similar to begar, an indigenous system under which landlords 
sometimes used to compel their tenants to render free service.!5*16* What is 
prohibited by the clause is therefore the act of compelling a person to render 
gratuitous service where he was lawfully entitled either not to work or to 
receive remuneration for it. The clause therefore does not prohibit forced 
labour as punishment for a criminal offence. Nor would it prevent the State 
from imposing compulsory recruitment or conscription for public purposes, 
such as military or even social service. 
Art. 23 has an element of force.!65 


Special provision for the protection of children is made in Art. 24 
which says— 
ed 


It is to be noted that the prohibition imposed by 
this Article is absolute and does not admit of any exception for the 
employment of a child in a factory or mine or in any other ‘hazardous 

loyment’, e.g., in a railway or a le le io 
chilari should not be employed in hazardous in 
steps skould be taken for the welfare of such 
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with the provisions of the Child Labour (Prohibition and Regula- 


tion) Act provi for compensation, employment of their paren 
“all and their br deni is/ guar 


India, under the Constitution, is a “Secular 
of State", ie, a State which observes an attitude of 


and n 1 $ 
which S atl or Aua B 7 T 
attitude of impartiality towards all religions is secured by the Constitution by 


provisions [Arts. 25-28]: 

nie there dus be no "State n" in India. The State will neither 
establish a religion of its own nor confer an special patronage upon an 
particular religion. It follows from this that— 4 DD 


(a) the State will not compel any citizen to pay any taxes for the 
m or maintenance of any particular religion or religious institution 
rt. 27]; 


(b) no religious instruction shall be provided in any educational 
institution wholly provided by State funds; 


(c) even tho religious instruction be imparted in educational 


institutions recognised by or receiving aid from the State, no person attending 
such institution shall compelled to receive that religious instruction 
without the consent.of himself or of his guardian (in case the pupil be a 
minor). In short, while religious instruction is totally banned in eond 
educational institutions, in other denominational institutions it is not totally 
prohibited but it must not be imposed upon people of other religions 
without their consent [Art. 28]. 


Secondly, every person is guaranteed the freedom of conscience and the 
freedom to ilr db. oc and porpagate his own religion, subject only— 


a) to restrictions Md by the State in the interests of pub order, 

ty and health (so that the freedom of religion may not be abused to 
commit crimes or anti-social acts, e.g., to commit the practice of infanticide, 
and the like); 


) to regulations or restrictions made by the State relating to any 

ELM financial, political or other secular activity which may be 

pares with religious practice, but do not really appertain to the freedom 
conscience; 


(c) to measures for social reform and for throwing open of Hindu 
pe institutions of a public character to all classes and sections of 
us. 


Subject to the above limitations, a in India shall have the right 
not only to entertain any religious belief but also to the observances 
dictated by such belief, and to preach his views to others [Art. 25]. 


hed 
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Thirdly, not only is there the freedom of the individual to profess, 
> practise and propagate his religion, there is also the right guaranteed to 
every religious group or denomination— 


(a) to establish and maintain institutions for religious and charitable 
purposes; 


* (b) to manage its own affairs in matters of religion; 
' (c) to own and acquire movable and immovable property; and 
' (d) to administer such property in accordance with law [Art. 26]. 


To those who have any idea as to what part religion plays in the entire 
being of the common man in India, the bold pronouncements in the above 
Articles must appear to be astoundingly progressive, and more so, if we 
consider that while the other half of the truncated territory, consisting of a 
large mass of Hindu minority, has adopt: Islam as the State religion in her 
Constitution, India stands firm, ess of her environments. It is to be 
noted that this guarantee is available not only to the citizens of India but to 
all persons, including aliens.!6$ 


The ambit of the freedom of religion guaranteed by Arts. 25-26 has 
been widened by the judicial interpretation that what is guaranteed by 
Arts. 25 and 26 is the right of the individual to practise and not 
only matters of faith or belief but also all those rituals and o rvances 


which are d as integral parts of a regon by the followers of its 
of faith but 


doctrines.!® Of course, religion is a matter it is not necessarily 
theistic and there are well-known religions in India like Buddhism and 
Jainism which do not believe in God. On the other hand, though a religion 
undoubtedly has its basis in a system of beliefs or doctrines which are 
regarded by those who profess that religion as conducive to their spiritual 
wellbeing, it would not be correct to say that religion is nothing else but a 
doctrine of belief.! Similarly, each religious denomination or organisation 
enjoys complete autonomy in the matter of deciding as to what rites and 
ceremonies are essential according to the tenets of the religion they hold.!69 
Regulation by the State, again, cannot interfere with things which are 
essentially religious.'” But the Court has the right to determine whether a 
particular rite or observance is regarded as essential by the tenets of a 
particular religion,!! and to interfere if a particular practice offends against 
public health or morality,'”° or, not being an essen religious practice, 
contravenes any law of social, economic or political on.!70 


It should be pointed out in this context that the word ‘secular’ is a 
dubious word, capable of diverse meanings and one of its dictionary 
meanings is ‘concerned with the affairs of the world’ as opposed to religious 
affairs. This has not only caused confusion amongst teachers of Political 
Science and Law in India but has also been taken advantage of by interested 
partes. This state of confusion has been set at rest by authoritative 
pronouncements made by the Supreme Court, in a nineJudge decision, as 
follows: 
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(a) Secularism, in India, does not mean that the State should be hostile 
to religion but that it should be neutral as between the different religions.!7? 


(b) Every individual has the freedom to profess and practise his own 
religion, and it cannot be contended that "if a person is a devout Hindu or a 
devout Muslim, he ceases to be secular”.!7* 


(c) The use of the vague word ‘secular’ in the Preamble would nof 
override the enacted provisions in Arts. 25-30 or Art. 351, so that the 
preference of Sanskrit in the academic syllabus as an elective! 7? 174 aec 
while not conceding this status to Arabic or Persian or the like, would not 
militate against the basic tenets of secularism (para 20).!73 


(a) The neutrality of the state would be violated if religion is used for 
political purposes and advocated by the political parties for their political 
ends. An to the electorate on grounds of religion offends secular 
democracy (para 128)."? Politics and religion cannot be mixed (para 131).!72 
If a State Government does this, it will be a fit case for application of 
Art. 356 of the Constitution against it [Para 365(10)].72 


(e) It is in this sense that secularism is to be regarded as a basic feature 
of the Constitution [Paras 124, 231, 365(10)}.!72 $ 


It is amazing that some Christian leaders assert that the word 
‘Propagation’ and propagate’ in Art. d gives them a fundamental 
Conversion. 


right to convert people of other Faiths into Chris- 

tianity, by any means. assertion, followed by agita- 
tion, is particularly amazing because it seeks to undermine the decision of 
the Supreme Court in Stainislaus's case? in January, 1977, which had been 
brought by a Christian Father, who sought to invalidate a Madhya Pradesh 
Act, because it made it a penal offence to convert or to attempt to convert a 
person by means of ‘force, fraud or allurement'. Orissa had earlier passed a 
similar Act (which used the word ‘inducement’ in place of allurement’) and 
the constitutionality of that Act had been challenged by several members of 
the Christian community, including a Christian Society, a Professor of 
Geology and several priests. Both the Acts were taken up together by the 
Supreme Court! and the contentions of the Christian community were 
rejected in toto, by the Supreme Court, laying down the following 
propositions of law which are, under the Constitution, binding upon all 
Courts in India: ; 


(i) The right to ‘propagate’, in Art. 25(1), gives to each member of 
every religion the right to spread or disseminate the tenets of his religion 
(say, by advocacy or preaching), but it would not include the right to convert 
another, because man has the same freedom of ‘conscience’ 
guaranteed by that very provision [Art. 25(1)], on which the Christians relied. 


(ii) The equal freedom of conscience, belonging to each man, under 
Art. Sou), means that he has the freedom to choose and hold any faith of his 
choice and not to be converted into another religion by means of force, fraud, 
inducement or allurement. He can, of course, voluntarily adopt another 


& 
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religion, but 'force, fraud, inducement or allurement' takes away the free 
consent from the would-be convert. 


right to pro 
has the right 
activity of conversion offended against ‘public 
or health’, because the guarantee of freedom of religion in 
Art. 25(1) is subject to the limitations of ‘public order, morality, or health’ as 
follows: 


“25. a ublic order, mo and health and to the other provisions of 
debts petition ae-tquiliy cerca he freedom of conscience and the right 
freely to profess, practise and propagate religion.” 

(iv) If any such right to convert be conceded, such right would belong 
to every religion, so that there would inevitably be a breach of the public 
pepce itor gelo us community carried on a aign to convert people 

elonging to other faiths, by the use of force, inducement or allure- 
ment. The State was, th ore, consti! authorised, nay, enjoined— 
to maintain public order by prohibiting and goo can endon (including 
aftempt to convert) if force, fraud, inducement or ent was used by 
the person ny eeepc comanda any particular case. This is 
exactly what had been done by the M.P. and Orissa Acts. 


Court, therefore, upheld!?5 the constitutional validity of 
after plea raised on behal of 

e Supreme Court, the 

ill, modelled exactly on the M.P. 


had been held to be valid by the Supreme Court 

t rivate member of 

(Shri O.P. TYAGI) presented before the Lok Sabha a similar Bill, 

which, Sie by Parliament, would be applicable to all the States of 


India. Christian communi at once started agitations and 
demonstrations against these two B , with threats against severer resistance 
if these measures were passed. They politicised the issue, with the oan 
that it was a campaign against the Christian religion in particular,!76 
contention involves suppressio veri (suppression of truth) on the following 
points: 


(i) Neither of the r Bills was levelled against the Christian reli- 
gion as such but would ve operated against any us community 
(including the Hindu, Muslim, Sikh, etc.) which to any of these 
unlawful means—force, fraud, inducement or allurement, in order to 
convert a member of another Faith to its own fold. 


ii) That alf the | oints now raised these two Bills 
Ad heus im ii vp Gm wot tes ace 
case but were definitely rejected by the Supreme Court. 


(iii) Those who rely on the International Charters in support of their 
cove- freedom to convert have not mentioned Art. 1 2) of 
the International Covenant on Civil and al 


nant. e 
Rights, 1966, which says— 
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“No one shall be subject to coercion which uld impair his freedom to have or | 
Kaa yagit ei mei zn - 


Gee Pis mn. fo aion a 


in worship and this freedom shall not b 
any individual 
uted Indian 


tion cannot be said to be free, within the meaning 
International Covenant, referred to. The validity of use of 
an Indian Bill would rest not on the wording of the International 
which is the resultant of various international factors, but on the interpre- 
tation of the words ‘public order and morality’ in Art. 25(1) of our Consti- 
tution, which constitutes the supreme law of this land. 


the freedom of choice of an individual and his 


Apart from the foregoing guarantee of freedom of conscience and 
religion, there are certain general provisions which are aimed at ensuring the 
effectiveness of the above guarantee by prohibiting any discrimination by 
the State on the ground of religion alone: 

Mg ad oed ar ip on eo a Ro: matter 
[Art. 15(1)], and, in particular, in the matter of employment [Art 162). only 
upon the ground of religion. 

(ii) Similar discrimination is banned as regards access to or use of 
public places [Art. 15(2); admission into any educational institution 
maintained or aided by the State [Art. 29(2)], the right to vote [Art. 325]. 


iii) Where a religious community is in the minority, the Constitution 
Mapag cc ripa as us interests by 


providing that— 
. 29. The State shall not impose it any cultu- 
m^ re odd than the priiis own : {Art 29(1)}; 
Such shall have th t to establish and administer 
(b) ica ced ave the righi an 


Art. 30 institutions of its choice and the State shall 
not, in granting aid to educational institutions, discri- 
minate against such an educational institution maintained by a minority 
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community on the ground that it is under the management of a religious 
community [Art. 30]. Full compensation has to be paid if the State seeks to 
acquire the property of a minority educational institution [Art. 30(1A)]. 


The expression "minority" has been used in two senses—one based on 
religion and the other on the basis of language. Since reorganisation of the 
States in India has been on linguistic lines, therefore, for the purpose of 
determining the minority, the unit will be the State and not the whole of 
India. Hence, minorities have to be considered Statewise. It is a relative term 
and is referred to, to represent the linguistic or religious sections or groups 
forming less than 50% of the total population of the State.!77 


The sum-total of the above provisions make our State more secular than 
even the United States of America. The secular nature of our Constitution 
has been further highlighted by inserting this word in the Preamble, by the 
Constitution (42nd Amendment) Act, 1976.78 A word of caution should, 
however, be uttered in this context. What is meant by 'secularism' or the 
safeguards of the minority, are exhaustively enumerated in Arts. 25-30 and 
allied provisions (as to minority rights, see, further, under Chap. 29, post). If 
a minority community presses for any extra favours outside these specific 
provisions in the name of 'secularism' or the Party in power yields them for 
political reasons, it might be re-introducing those vices of communalism 
from which India suffered so much during the later British regime and 
which the fathers of the Constitution eliminated from the Constitution of free 
India, eg, communal representation in the Legislatures!/? or communal 
reservation in public employment. For instance, if Government seeks to 
justify an appointment to a public office, high or low, not on the ground of 
merit, but on the ground that the appointee belongs to a religious minority, 
such discrimination would violate the fundamental right of any other 
community under Art. 16(2) not to be *discriminated against" on the 
ground of ‘religion’ or the like. Instead of safeguarding the rights of a 
minority community, it would deny the rights of the majority and other 
minority communities which are guaranteed by the Constitution itself. 
Neither secularism nor minority rights can, therefore, be allowed to be an 


argument for preference of the minority or to undermine the national unity ' 


and strength, for which the confidence of the majority is no less necessary. 
But a minority educational institution has the power to reserve only upto 50% 
seats for students belonging to its own community.'® 


An institution retains its minority character as long as it continues to 
achieve two objectives, viz. (i) to enable such minority to conserve its 
religion and language, and (ii) to give a thorough, good, general education 
to children belonging to such minority.!*! 


The right to establish and administer would include the right to have 
choice of medium of instruction.'** The Supreme Court!® has summarised 
general principles relating to establishment and administration of educa- 
tional institutions by minorities thus : 


(i) The right of minorities to establish and administer educational insti- 
tutions of their choice comprises the following rights : 


LM. S- EMF M jJ 
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(a) to choose its governing body in whom the founders of the 
institution have faith and confidence to conduct and manage 
the affairs of the institution; 


(6) to appoint teaching staff (teachers/lecturers and Headmasters/ 
Principals) as also non-teaching staff, and to take action if there 
is dereliction of duty on the part of any of its employees; 


(c) to admit eligible students of their choice and to set up a 
reasonable fee structure; 


(d) to use its properties and assets for the benefit of the institution. 


(ii) The right conferred on minorities under Article 30 is only to ensure 
equality with the majority and not intended to place the minorities 
in a more advantageous position vis-a-vis the majority. There is no 
reverse discrimination in favour of minorities. The general laws of 
the land relating to national interest, national security, social welfare, 
public order, morality, health, sanitation, taxation, etc. applicable to 
all, will equally apply to minority institutions also. 


(iit) The right to establish and administer educational institutions is not 
absolute. Nor does it include the right to maladminister. There can 
be regulatory measures for ensuring educational character and 
standards and maintaining academic excellence. There can be 
checks on administration as are necessary to ensure that the 
administration is efficient and sound, so as to serve the academic 
needs of the institution. Regulations made by the State concerning 
generally the welfare of students and teachers, regulations laying 
down eligibility criteria and qualifications for appointment, as also 
conditions of service of employees (both teaching and non- 
teaching), regulations to prevent exploitation or oppression of 
sca vg and W agp prescribing syllabus and curriculum of 
study fall under category, Such re ons do not in any 
manner interfere with the right under Article 30(1). 


(iv) Subject to the eligibility conditions/qualifications prescribed by the 
State being met, the unaided minority educational institutions will 
have the freedom to appoint teachers/lecturers by adopting any 
rational procedure of selection. 


However, the right of the minorities is not absolute and is subject to 
regulations. Reasonable regulations can be imposed for protecting the 
larger interest of the State and the nation. While imposing the regulations, 
the State shall be cautious not to destroy the minority character of the 
institution. !®5 


The Preamble to our Constitution aims at securing the 'unity and 
integrity of the nation'. Religious and cultural safeguards have been guaran- 
teed by the Constitution to minority communities in order to ensure them 
‘justice, freedom of thought, —Ó—— belief, faith and worship'. But if any 
minority community goes on clamouring for more than what the framers of 
the Constitution offered to them, it would simply perpetuate the insular 
objectives of these communities and India would never grow up into a 
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Nation, inspired with the ideal of *unity and integrity of the Nation'. To 
revert to the ante-independence vortex of communalism and separatism 
would imperil the very foundation of Independence. On the other hand, 
secularism which means neutrality of the State towards all religions will itself 
be violated if the Government suppresses the religious or other legal rights 
of the majority community to appease the demands of an aggressive 
minority. 


A history of the The Constitution of 1949 had .a three-fold 

right to property provision for safeguarding the right of private 

under the property. It not only guaranteed the right of private 

COEM 9f ownership but also the right to enjoy and dispose of 

f property free from restrictions other than reasonable 
restrictions. 


Firstly, it guaranteed to every citizen the right to acquire any property 
by any lawful means such as inheritance, personal earning or otherwise, to 
I. The Constitution of hold itas his own and to dispose it freely, limited only 
1949. by (a) reasonable restrictions to serve the exigencies of 

public welfare, and (b) any other reasonable restric- 


tions that may be imposed by the State to protect the interests of any 
Scheduled Tribe [Art. 19(1)(f)]. 


The restrictions must, of course, be ‘reasonable’, from the substantive 
as well as the procedural standpoints. Thus— 


(a) The restriction must not be in excess of the requirement of the 
interest of the general public for which the restriction is sought to be 
imposed. 5» 


(b) A restriction would be procedurally unreasonable if, in the absence 
of extraordinary circumstances, it is imposed without notice or without 
hearing or without assigning any reason, on the subjective satisfaction of an 
administrative authority.!57 


Secondly, the Constitution guaranteed that no person shall be deprived 
of his property save by the authority of law [Art. i) This implied that, 
short of the consent of the owner, a man's property can be taken only by the 
consent of the nation as embodied in the laws passed according to the 
Constitution. Any property which is seized by the Police or the 
Government? without proper legal authority will be released at the 
intervention of the Courts. As against its own subjects, a sovereign cannot 
exercise an ‘Act of State’, and the private property of a subject cannot be 
taken away by an executive order,'® as distinguished from an order made in 
exercise of power conferred by a statute.!® 


This clause was intended to be a protection against executive, but not 

inst legislative, appropriation of property, The Supreme Court, however, 
held that the law which seeks to deprive a person of his property must be a 
valid law, which means a law enacted by a competent pi ia and not 


inconsistent with any of the fundamental rights guaranteed by Part III of the 
Constitution. !99 
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Thirdly, the Constitution eajoined that if the State wants to acquire the 
private property of an individual or to requisition (that is, to take over its 
porro for a temporary period) it, it coul do so only on two 
conditions— 


(a) that the acquisition or requisitioning is for a public purpose; 


(b) that when such a law is passed, it must provide for payment of an 
amount to the owner,—either by fixing the amount or by specifying the 
principle upon which it is to be determined and given [Art. 312) 


The provisions of the Constitution as to the obligation to pay compen- 

sation for acquisition of ponppriy ior public purposes, 

z porri d to however, underwent serious ges as a result of 

d, 1976. ^ amendments of the Constitution by the First, the 

Fourth, the Seventeenth, the Twenty-fifth and the Forty-second Amendment 
‘Acts.!9! The net result of these amendments is as follows— 


A. Though the Legislature was under a constitutional obligation to pay 
compensation, the adequacy of the compensation shall not be liable to be 
questioned in a court of law. In other words, when a law provided for the 
acquisition of person's property for a public purpose, he would not be 
entitled to challenge the validity of that law in a court of law on the ground 
that the Legislature had not provided for payment of the full value of his 
property. This (Fourth) amendment (1955) in Art. 31(2) was necessitated by 
the fact that even the word ‘compensation’ simpliciter was interpreted by the 
Supreme Court! as implying "n compensation', that is, the market value 
of the property at the date of the acquisition. The Government thought that 
it was not practicable to implement its programme of national planning and 
development if the full market value was to be paid from the inadequate 


monetary equivalent of the peres en away from the owner, that is, its 
e acquisition.!9? 


By the 25th Amendment of 1971, therefore, the word ‘compensation’ in 
Cl. (2) of Art. 31 was substituted by the word ‘amount’. 
os n Amend- But, again, the majority of the Supreme Court 
i reserved an area for judicial intervention, in the Full 
Bench case of Keshavananda v. State of Kerala,'™ by holding that the 
amount which was fixed by the Legislature could not be arbitrary or illusory, 
but must be determined by a principle which is relevant to the acquisition of 
property. [The Indira Government reacted by putting specified laws of 
acquisiion beyond the ale of Art. 31 altogether, by moning the 
exceptions in Arts. 31A-31 91 which will be mentioned presently. 


B. Bv a number of successive amendments, certain exceptions to 
Art. 31(2) were introduced, in Arts. 31 A-31D,!9! to exclude the obligation to 
pay any amount as compensation in the case of laws providing for 
acquisition by the State or nationalisation, if such laws relate to matters 

ecified in these exceptional provisions. These exceptions to the obligations 
under Art. 31 may now be examined in particular: 
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(a) Art. 31A relates to a law for the acquisition by the State of any 
‘estate’ or other intermediate interest in land. The object of taking out the 
acquisition of intermediate interests in land from the obligation to pay 
compensation was to make it possible for the Government to effect agrarian 
reform which was so urgently needed to protect the interests of the tenants 
as well as to improve the agricultural yea of the country, 


In order to facilitate agrarian reform as well as social control of the 
means of production, it has been provided in Art. 31A that not only a law 
providing for the acquisition by the State of any estate or of any rights 
therein or the extinguishment or modification of any such rights, but also 
certain other laws, such as a law providing for the taking over of the 
management of any property by the State for a limited period either in the 
public interest or in order to: secure the proper management of the property, 
shall be constitutionally valid even though it takes away or abridges any of 
the rights conferred by Arts. 14 and 19. 


(b) While Art. 31A excepts certain classes of laws, Art. 31B, read with 
the 9th Schedule, gives a blanket cover to particular enactments which are, 
for the time being specified in the 9th Schedule. Their number, in 2000 is 
284. They have been altogether immunised from attack, on the ground of 
contravention of any of the Fundamental Rights. 


(c) Art. 31C, as inserted by the 25th Amendment Act, 1971, provided 
that any law which seeks to implement the Directive in Art. 39 ) or 39(c), 
ie., the plan of socialistic distribution of wealth, and the means o production 
shall not be void for inconsistency with Arts. 14 or 19. 


But the effectiveness of Art. 31C was crippled by the decision of the 
majority of the Supreme Court in the case of Keshavananda!?* that judicial 
review is one of the essential features of the Indian Constitution which 
cannot be taken away by the process of amendment under Art. 368, and 
that, accordingly, that part of Art. 31C, which stated that an legislative 
declaration that a particular law was made to implement the Directives in 
Art. 39(b)-(c) shall not be open to question in a Court, is itself 
unconstitutional. 


Undaunted by Keshavananda,'?' Parliament enlarged the scope of 

Art. 31C, by the 42nd Amendment Act, 1976, by including within its 

rotection any law to implement any of the Directive 

En ee Amend- ciples enumerated in Part IV of the Constitu- 

; tion—not merely in Art. 39(b)-(c). As a result of this, if 

any law of acquisition was made with the object of giving effect to any of the 

Directives, the reasonableness of such a law cannot be questioned under Art. 
14 or 19. Minerva Mills!95 has, however, nullified this extension. 


(e last faggot of exceptions Article 31D, has been repealed by the 
43rd (Constitution Amendment) Act, 1977, and need not bother the 
reader.!* 


While the Congress Government for over a quarter of a century had 
eaten into the vitals of Art 31(2) by successive 
amendments, as outlined above, it was left to the 
Janata Government to eliminate the right of property 


IV. The 44th Amend- 
ment, 1978. 
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altogether from the list of Fundamental Rights in Part III. This has been 
effected by the 44th Amendment Act, 1978, which we have already 
discussed in connection with Judicial Review. Nevertheless, its incidents may 
be recapitulated in order to give a definite idea as to how much of the right 
to property remains under the Indian Constitution after April, 1979, and in 
what shape. 


(a) Art. 19(1)(f) has been repealed. 


(b) Art. 31(1) has been taken out of Part III, and made a separate 
Article, viz, 300A, which reads as follows: 
*No person shall be deprived of his property save by authority of law." 


The result, in short, is that if an individual's property is taken away by 
a public official without legal authority or in excess of the power conferred 
by law in this behalf, he can no longer have speedy remedy direct from the 
Supreme Court under Art, 32 (because the right under Art. 300A is not a 
fundamental right). He shall have to find his remedy from the High Court 
under Art. 226 or by an ordinary suit. 


(c) Cls. (2A)—(6) of Art. 31 have been omitted. 


d) Cl. (2) of Art, 31 has been omitted, but its Proviso has been 
transferred to Art. 30, as Cl. (1A) to that Article. 


(e Though Art. 31 itself has been deleted, Art. 31A which was 
originally inserted as an exception to Art. 31 has been retained, with the 
omission of any reference to Art. 3l. Article 31A, therefore, remains to 
operate as an exception to Arts. 14 and 19, to shield the 5 classes of laws 
specified in Art. 31A(1). Curiously, however, the 2nd Proviso to Art. 31A(1) 
has been retained, giving a right to full compensation to the actual tiller, 
even though Art. 31 has been omitted and a reference to Art. 31 has been 
omitted from Cl. (1) to Art. 31A, to which the 2nd Proviso operates as an 
exception. 


The above patchwork is bound to create confusion in the mind of a lay 
reader. It would, accordingly, be profitable to outline the vestiges of the right 
to compensation which survive the onslaught of the 44th Amendment. These 
are twofold: 


Though the mass of citizens shall no longer have any guaranteed right 

i to compensation if his property is acquired or requisi- 

Siu te Eee Bean tioned and the Legislature shall have no constitutional 

comments obligation to provide for payment of any solatium to 

thereon. the expropriated owner, two exceptions to this general 
position are allowed by the 44th Amendment in two cases of acquisition: 


(a) If the property acquired belongs to an educational institution 
established and administered by a minority, the law of acquisition must 
provide for such compensation as would not abrogate the right of a minority 
‘to establish and administer educational institution’, which is guaranteed by 
Art. 30(1). Shorn of innuendo, this means that if the State chooses to acquire 
a minority educational institution, it must offer full market value or adequate 
compensation so that the minority community may set up that institution at a 
suitable alternative site. 
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(b) If the State seeks to acquire the land which is personally cultivated 
by the owner and such land does not exceed the statutory ceiling, the State 


of a special guarantee in favour of the minority which the fathers of the 
original Constitution did not envisage," the fathers of the 44th Amendment 
took no time to ponder that by eliminating Art. 31(2), they were taking away 
a right which had been guaranteed to all persons in India, Legally speaking, 
the new provision in Art. 30(LA) is a tail which has lost its Mad by the 
repeal of Art. 31(2).197 


(ii) As to the right of a small tiller of land to full compensation for his 
land and building or other structures, one fails to understand why similar 
right should not be guaranteed to a poorer man who has not an inch of 


day labourer, a petty pensioner or a landless peasant who tills another man's 
land. Are they less deserving? 


Would it not be pertinent to point out in this context that even in the 
1977-Constitution of the USSR, there was Art. 13 which stated! 
"os «. The personal property of citizens of the USSR may include articles of 


everyday use, personal consumption and convenience, the implements and other 
objects of a small holding . . .or for building an individual dwelling, The personal 


In short, in the USSR, every individual had the guaranteed right to 
hold and inherit a dwelling, irrespective of his being an agriculturist, and the 
duty of the State to protect this right would obviously mean that the State 
cannot acquire or deprive the owner of his dwelling house unless otherwise 
provided by the Constitution. 


The overzealous political leaders of India should know that the 
provision in the 1982-Constitution of the Chinese Republic, too, is in the 
same strain. Though Art. 6 provides for social ownership of the ‘means of 
production’, Art. 13, at the same time guarantees to the individual to own 
personal property, acquired by his personal income: 

“The State protects the right of citizens to own lawfully earned income, savings, 

houses and other lawful property.” 


Article 39, further, declares, as a fundamental right, that 
"The citizens’. . . homes are inviolable.” 


The net result of the foregoing provisions seems to be that the State 
cannot take away an individual's welling house and similar personal 
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Buy on by legislation, so that no question of compensation for 
mp acquisition may arise. 

In view of the drastic effects of the abolition of Arts. 19000 and 31(2), 
some jurists in /ndia have iy forth their belief that the Supreme Court 
would come to the rescue of the expropriated owners by holding that not- 
withstanding the omission of such constitutionally guaranteed right to 
compensation, the Court would derive such right from the legislative power 
contained in Entry 42 of List HA and requisitioning of 
property’ read with the common law doctrine of ‘Eminent Domain’. 

ortunately, it has not been le for the Author to persuade himself to 
this anachronistic assumption for reasons which have been elaborately given 
in the Author's bigger works.!99 


In the circumstances, there is a case for restoration of some relief for the 
poorer sections of -owners (as ed from capitalists or 
owners of the means of production). But such relief can be more easily 
brought about by a further amendment of the Constitution than leaving it to 
the off-chances of ‘judicial amendment’. 


Abstract declarations of fundamental rights in the 

tional Remedies Constitution are useless, unless there is the means to 

For Enforcement make them effective. Constitutional experience in all 

d Fundamental countries shows that the re of the existence of 
me. such rights is tested only in the Courts. 


The power of the Courts to enforce obedience to the fundamental 
rights, again, depends not only p» the impartiality and independence of 
the Judiciary, but also upon the effectiveness of the instruments available to 
it to compel such obedience against the Executive or any other authority. 
Under the Anglo-American system, such means have been found in the 
writs or judicial processes such as Aabeas corpus, mandamus, prohibition, 
certiorari and quo warranto. 


The Indian Constitution lays down the following provisions for the 
enforcement of the Fundamental Rights guaranteed by the Constitution, in 
the light of the above experience: 


(a) The Fundamental Rights are guaranteed by the Constitution not 
only against the action of the Executive but also against that of the 
Legislature. Any act of the Executive or of the Legislature which takes away 
or abridges any of these rights shall be void and the Courts are empowered 
to declare it as void put 13]. The Supreme Court strikes at the arbitrary 
action of the State.! It has jurisdiction to enforce the fundamental rights 

private bodies and individuals and award compensation for violation 
of the fundamental rights. It can exercise its jurisdiction suo motu or on the 
basis of PIL.29 


(b) Apart from the power to treat a law as void for being in contraven- 
tion of the provisions of the Constitution guaranteeing the fundamental 
rights, the Judi has been armed with the power to issue the writs 
mentioned above (habeas corpus, etc.), in order that it may enforce such 
rights against any authority in the State, at the instance of an individual 

ose right has been violated. 
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The power to issue these writs for the enforcement of the Fundamental 
[nt 32 and 225) Comat to the Supreme Court and High Cours 
(c) The rights so guaranteed shall not be s ded except during 

atic ergency,—in the manner laid down by the EA 
[Art 359]. 


Though a fundamental t ma 
A a a eda 


Special Features of 
t i way of defence to 
the Šuprem CR ls rt legal proceedings brought an individual, a 
under Art. 32. proceeding. under Art. 32 te Oosctibed T the Consti- 

tution as a ‘constitutional the enforcement 


of the Fundamental nis included in Part III and Tieni right to bring such 
proceeding before the Supreme Court is itself a fundamental right in Part III. 


“Article 32 is thus the cornerstone of the entire edifice set up by the 
Constitution, Commenting on this Article, in the Constituent Assembly, 20! 
Dr. Ambedkar said— 


"IT was asked 1 name an cular article of the Constitution as the most 

Sifertont—an article without which this Constitation oe id oe ht weliid uot 

pe tO any other rice excepi this one. ri deren a a al and 
e very 


EOE T eerde So es and (2) Ores shouid he quce: 


tt gs ae 
PEU TOM 


ah canlen te Cae 
(a) Art. x. thus, provides a 
ts, and this remedial tis itself made a 
in Part II.2? The poc cee A ee 
and guarantor of fundam f rights, and it cannot, consistently with the 
responsibili seeking 
nds.29 Thus, 


the Petitioner 


(b) The e Süpseine Court can shake qii order to the circum- 
English Proroga 


sances unfoered y e echar e gative writs' 204 
Ontheotherhand,— 
The sole o. mation hatt remedy ou 
guaranteed by tir quon P d aal 


petievilis.. forthe ame rent qim 
ahr than ela determined in a procee- 
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The expression ‘prerogative writ’ is one of English common law which 
the extraordinar granted by the 
as fountain of justi ground of 


warranto. 

In a sense, the power of the High Courts to issue these writs is wider 
than that of the Supreme Court inasmuch as under Art. 32 of the Consti- 

" tution the Supreme Court has the power to issue these 
Difference — (me Writs only for the purpose of enforcement of the 
urisdiction of the Fundamental Rights whereas under Art. 226 a High 

Court Court can issue these writs not only for the purpose 
the High of enforcement of Fundamental Rights but also for the 
Courts to issue redress of any other or , owing to 

à contravention of the ordinary law, provided certain 
conditions are satisfied, for which, see Chap. 20, post, 296 

Thus;—( a etr iia negocio, vy ad tl mid a 
only where a Fundamental has been but also where some 
other limitation imposed by the Constitution, outside Part II, has been 
Man Mes ANI Ser ae Aana 2p o s p itat que i 
contravention of the limitations imposed by Art. 286.97 But an application 
under Art. 32 shall not lie in any case unless the right infringed is a 
‘Fundamental Right’ enumerated in Part III of the Constitution.” 

(b) Another point of distinction between the two jurisdictions is that 
Mise be Supreme Corus canard mare NPRRH anji perion or Gipveroment 
within the territory of India, a High Court can, er Art. 226, issue a writ 

an Government or other authority only if such person, 


ronda or authority is resident or located within the 
ty y 
High Court, th 


territorial jurisdiction of the at is, within the State to which the 

territorial jurisdiction of the particular High Court extends or if the cause of 
action arises within such jurisdiction.?9 

As stated earlier, the S Court has been d by the 

a special role as "the protector and guarantor of fundamental 


Constitution 
— rights,"?! by Art. 32(1). 


In order to invoke the jurisdiction under Art. 32 to the 
Supreme Court directly, it has to be shown as to why the High Court had 
not been BN ai could not be approached or it was futile to approach 
the High Court. | 


Where, therefore, the infringement of a fundamental right has been 


established, the Supreme Court cannot refuse relief 


y "ihe under Art. 32 on the ground— 
a) That the snm d person may have his 
remedy from some other Court or under the ordinary 
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(b) That disputed facts have to be investigated or evidence has to be 
taken before relief may be given to the petitioner;20! or 


(c) That the petitioner has not asked for the proper writ plicable to 
his case, In such a case, the Supreme Court must grant him ihe proper writ 


and, if necessary, modify it to suit the exigencies of the case.2 


case of a class of litigations 
where the public in general 
or the enforcement of some 


Another consequence which results from the guarantee of the 
constitutional remedy under Art. 32 is this: 


immune from being overridden by legislation 
ugatory or illusory the Supreme Court's 
void. T * 


where the 


*(1) No Court shall, ex purpose 
punishable under sub-section (2), 
to be given. the S daos 
of the grounds on which a detention P 

representation made no anything 
ien s entitled to require any officer 
representation made, or the etium. cs then rsp 

or of an or e 

report of an advisory board which is confidential. sap 


The Supreme Court struck down the above ion on the ground 
that it contravened Art. 32 by wa of, pengentiag e Supreme Court from 


eee ares er Art. 32. The following observations of 


“This section is in the nature of an iron curtain around the 


Írom exercising e 32 
Lane ponite ccr ample coe Ug 
open to it to see the grounds that. nis! 
Se a Tee unds which are the basis of the 
the to see 


representation unds and of his innocence. In order that 
Pap xmi raps Apo this and to grant him relief 


the same time it deprives a detained person from obtz justice from this court. 
In my opinion, therefore, this section when it prohibits the disclosure of the 

contravenes or abridges the rights given by Part III to a citizen and is ultra 
vires the powers of Parliament to that. extent"? 


. . There is provision in the Constitution for empowering courts other than 
the Supreme Court or the High Courts to issue the writs, by a law of 
Parliament. But no such law has yet been —Pwith the result that no 
courts other than the Supreme Court or the Courts have got the power 

issue these writs. The incidents of the several kinds of writs which our 
upreme Court and the High Courts are authorised by the Constitution to 
issue may now be noted. 


A writ of habeas corpus is in the nature of an order calling upon the 
i of the Write: | who has detained another to produce the latter 
1. Habeas corpus fore the Court, in order to let the Court know on 
i what ground he has been confined and to set him free 
if there is no legal justification for the imprisonment. The words ‘habeas 
corpus? ow mean 'to have a body'. By this writ, therefore, the court 
secures the body of a person who has been imprisoned to be brought before 
itself to obtain knowledge of the reason why he has been imprisoned and to 
set him free if there is no lawful justification for the nment. The writ 
may be addressed to any person whatever, an or a private 
who has another n in custody and disobedience to the writ is met 
with punishment for contempt of court. The writ of habeas corpus is thus a 
very powerful safeguard to the subject against arbitrary acts not only of 
private individuals but also of the executive. Habeas corpus petition becomes 
infructuous if the detenu is produced before the Magistrate.*! 


The different purposes for which the writ of habeas corpus is available 
may, accordingly, be stated as follows: 
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(a) For the enforcement of fundamental rights. It has already been 
explained that under our Constitution the right of personal liberty is 
guaranteed against the State by Art. 21 which says that ‘no person shall be 
deprived of his life or personal liberty except according to procedure 
established by law’, Hence, if the Executive has arrested and detained any 
person without the authority of any law or in contravention of the procedure 
established by the law which authorises the detention, or the law which 
authorises the imprisonment is itself invalid or unconstitutional, the High 
Court or the Supreme Court may issue a writ of habeas corpus against the 
authority which has kept the person in custody and order the release of the 
person under detention. 


(b) It will also issue where the order of imprisonment or detention is 
ultra vires the statute which authorises the imprisonment or detention.24 


The writ of habeas corpus is, however, not issued in the following cases; 


(i) Where the person against whom the writ is issued or the person who 
is detained is not within the jurisdiction of the Court. [ 


(ii) To secure the release of a person who has been imprisoned by a 
court of law on a criminal charge.?!5 


(iii) To interfere with a proceeding for contempt by a Court of record 
or by Parliament. 


i 


Mandamus literally means a command. It demands some activity on the 

i: art of the body or person to whom it is addressed, In 
Raf ; Bait it plates he person to whom it is addressed 
to perform some public or quasi-public legal duty which he has refused to 
perform and the performance of which cannot be enforced by any other 
adequate legal remedy. It is, therefore, clear that mandamus will not issue 
unless the applicant has a legal right to the performance of legal duty of a 
public nature and the party against whom the writ is sought is bound to 
perform that duty. It is a discretionary remedy and the gh Court may 
refuse to grant mandamus where there is an alternative remedy for redress of 
the injury complained of. In the matter of enforcement of fundamental 
rights, however, the question of alternative remedy does not weigh so much 
with the Court since it is the duty of the Supreme Court or the High Court to 
enforce the fundamental rights. In India, mandamus will lie not only against 
officers and other persons who are bound to do a public duty but also 
against the Government itself for, Arts. 226 and 36] provided that ry, cl 
priate proceedings may be brought against the Government concerned, The 
writ is also available against inferior courts or other judicial bodies when 
they have refused to exercise their jurisdiction and thus to perform their duty. 
bes purposes for which a writ may be issued may now be analysed as 
follows: 


(a) For the enforcement of fundamental rights. Whenever a public 
officer or a Government has done some act which violates the fundamental 
right of a person, the Court would issue a writ of mandamus restraining the 
public officer or the Government from enforcing that order or doing that act 
against the person whose fundamental right has been infringed. Thus, where 


rod iui s m rr Reed BPO da quan 
ee eo JEN adage Nagin n 
er an "s 


application for the post after taking it on the file on its merits and without 
applying the rule of communal rotation" 2!6 


the enforcement of fundamental rights, mandamus is 
PET Ero Nah CE eee o ne &£4— 

i) To enforce the performance where a public 
Felis emite conferred oan Cueto Pi 
may issue a mandamus directing him to exercise the power in case he reise 
to 


(ii) The writ will also lie to eoe person to perform his public 

ere the duty is imposed by th © Condition or a Sate or sator 
instrument. 

iii) To compel a court or judicial tribunal to exercise its diction 
wh n. compe a court or ju —- 


(v) To direct a public official or the Government not to enforce a law 
which is unconstitutional, 


The Courts are normally reluctant to issue any direction to government 
for making a law.?!7 wi “ie 
Mandamus will not be granted against the following persons: 

' (i) e Perant; or the Governor of a State, for the exercise and 

of the powers and duties of his office or for any act done or 

purporing to be dene by im in ihe exercise and performance of those 
powers and duties [Art. 361 


manent dle ris rd lon 

incorporated or not except where the State is in collusion with such private 
party,?!^ in the matter of contravention of any provision of the Constitution, 
or a statute or a statutory instrument.218 


The writ of prohibition is a writ issued by the Supreme Court or a 

IML. Prohibiti DLL 
: continue proceedings therein in excess of its 

diction or to usurp a on with which it is not legally 
words, the object of the writ is to compel inferior courts to k 
eee 
writ of mandamus in that while mandamus commands activity, pss 
commands . Further, while mandamus is available not —— 
judicial authorities ut also against administrative authorities, pro ition as 
well as certiorari are issued only against judicial or quasi-judicial authorities. 
Hence, Y hop ien is not available against: viro officer who is not vested 
n cial functions. Where excess of jurisdi sir aoa the face 

e proceeding, a writ of rohbdon i not a mater discretion but may 
irs of right. \n India, a writ of prohibition may be issued not only in 
cases of absence or excess of jurisdiction but also in S there the court or 
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under a law which itself contravenes some 
by the Constitution. The Court 

issue the writ only where a fundamental right is-affected reason of the 
jurisdictional defect in the proceedings. f 

Though prohibition and certiorari are both issued against Courts or 

tribunals exercising judicial or quasi-judicial powers, certiorari is issued to 

quash the order or decision of the tribunal while prohibition is issued to 

making the ultra vires order or decision. It follows, 

prohibition is available during the pendency of the 

proceedings and before the order is made, certiorari can be issued only after 

the order has been made. 


Briefly speaking, therefore, while prohibition is available at an earlier 

stage, certiorari is available at a later stage, on similar 

IV y Gertiacani, grounds. The object of both is to secure that the juris- 

diction of an inferior court or tribunal is properly exercised and that it does 
not usurp the jurisdiction which it does not possess. 


The conditions necessary for the issue of the writ of certiorari are — 


L There should be a tribunal or officer having legal authority to 
determine questions affecting rights of subjects and having a duty to act 
judicially, 

II. Such tribunal or officer must have acted without jurisdiction or in 
excess of the legal vested in such quasi-judicial authority, or in 
contravention of the rules of natural justice or there is an ‘error apparent on 
the face of its record’, 


III. The Supreme Court, early, took the view that the writ of certiorari 
would not issue against purely administrative action. It would issue only if 
the authority has a duty to proceed judicially, that is to say, to come to a 
decision after hearing the parties interested in the matter and without 
reference to any extraneous consideration.?!9 

But later decisions have obliterated the distinction between adminis- 
trative and quasi-judicial bodies. ee current view is ae s" te the 
gov statute does not require that making an order g an 
individ he must be heard, such a requirement would be implied by the 
Court where the right of property or some other civil right of the individual 
is affected. To omit to do this is to deny natural justice, and in such cases, 
the Court may quash the so-called administrative decision, by means of a 
writ of certiorari, under Art, 226.220 

IV. A tribunal may be said to act without jurisdiction in any of the 
following circu nci 

(a) Where the court is not properly constituted, that is to say, where 
persons who are not qualified to sit on the tribunal have sat on it and 
pronounced the decision complained against. 

(b) Where the subject-matter of is beyond the scope of the 
trib Rises it, 


— V. Quo warrente. 
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(c) Where the court has assumed a jurisdiction on the basis of a wro 
of facts the jurisdiction of the tribunal 


upon the existence of 
depends. 

(d) Where there has been a failure of justice either because the tribunal 
has the p es of natural justice or because its decision has been 
obtained by fraud, n or corruption. 

V. When the decision of an inferior tribunal is vitiated 
‘apparent on the face of the record’, it is liable to be quashed 
even though the Court may have acted within its jurisdiction. 
context, means 'error of /aw'. Where the Tribunal states on 
order the grounds on which they made it and it appears that in law these 
grounds were not such as to warrant the decision to which they had come, 
certiorari would issue to quash the decision.22! 


In all such cases a High Court can issue a writ of certiorari to quash the 
decision of the inferior tribunal; and the Supreme Court can also issue the 
writ in such cases, ded some fundamental right has also been infringed 
by the order complained against. 

Quo warranto is a proceeding whereby the court enquires into the 
of the claim which a party asserts to a public 
and to oust him from its enjoyment if the claim 
be not well founded. 


The conditions necessary for the issue of a writ of guo warranto are as 
follows: 


(i) The office must be public and it must be created by a statute or by 
the constitution itself. 


(ii) The office must be a substantive one and not merely the function or 
employment of a servant at the will and during the pleasure of another. 


(iii) There has been a contravention of the Constitution or a statute or 
statutory instrument, in appointing such person to that office. 


The fundamental basis of the proceeding of guo warranto is that the 
public has an interest to see that an unlawful claimant does not usurp a 
public office, It is, however, a discretionary remedy which the Court may 
grant or refuse according to the facts and circumstances of each case. A writ 
of quo warranto may, thus, be refused where it is vexatious or where it would 
be futile in its result or where the petitioner is guilty of laches or where there 
is an alternative for ousting the usurper. Where the application 
challenges the validity of an appointment to a public office, it is maintainable 
at the instance of any person, whether any fundamental or other legal right 
of such person has been infringed or not. 


A writ of quo warranto lies against the who is not entitled to hold 
an office of public nature and is only an usurper of the office. Such a person 
is required to show, by what authority he is entitled to hold that office. The 
phaenge sap be anado po, à undi such pc a, does sob fail the 
re qualifications or suffers from any disqualification debarring him to 
hold such office. 


mem cms lli. 


| 
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Quo warranto is thus a very powerful instrument for safeguarding 
against the usurpation of public offices. 


The limitations upon the enforcement of the 
undamental Rights are as follows: 


(i) Parliament shall have the power to modify the 

application of the Fundamental Rights? to the mem- 

bers of the Armed Forces, Police Forces or intelligence organisations so as to 

ensure proper discharge of their duties and maintenance of discipline 
amongst them [Art. 33]. 


has enacted the Army and Air 
the Central 
ihts of the defence - 


express 
argument 
posed in respect of Muslims during the British 
regime and also that it would hurt the ‘sentiments’ of the Muslims. Nor does 
the argument that the withdrawal of such concession would be contrary to 
the guarantee of secularism hold water because, firstly, Art. 25(1) makes it 
hai iid ” subject to the other provisions of this Part, in which Art. 33 is 
included, Secondly, what Art. 25 guarantees is equality of treatment as 
amongst different religions. If no such concession exists in favour of the 
members of any other run no question of against 
Muslims can possibly arise. Above all, the defence of the nation is a secular 
duty of each citizen of India, regardless of his 
Nothing can be allowed by the in 
jeopardise the defence of the Nation. 


this dangerous move should be nipped in the bud 
uncontrollable situation, in the name of Muslims 
‘sentiment’. Any softness shown to it would be anti-national 


A similar instance was the 
the elections fixed for Febru: 
of course, 
that no such religious plea can 
there is any ous scripture 
normal duties on the days of 
Maii oio elc id oe A ea, Parliament may, 
by law, indemnify any person in the service of the nion or a State for any 
act done by him in connection with the maintenance or restoration of order 
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in such area or validate any sentence passed or act done while martial law 
pem 


The fundamental 
Suspension (i) The fundamental rights guaranteed by the 


Rights Tis mation of Emergency is sel the io d eee under 
(ormai Ast; 3580 [oae pany. The effert M oat Procl i 


Re, ICE eR s. MM 
freed the limitations imposed by Art. 19. This means that the 
shall be competent to make any law and the Executive shall be 
= to take any action, even though it contravenes or restricts the right 
om of speech and expression, assembly, association, movement, 
residence, ession or occupation. So far as these rights are concerned, the 
thus have no yen ausit t the executive or legislative 

sucre during he operan al i ergen 
DE E ae Sene de ME UM ren af vo 
; Art. 19 will revive as 


ni S e a EER aR sire ate pde 
oe Where a Proclamation of Emergency tara, re toi 
foe toi for the 


d for the 

period [Art. 359]. In such a 
case, however, the right to move the Courts would be revived after the 
Proclamation to be force, or earlier, if so specified in the 
er. In other words, if such an Order is issued, the Supreme 

ipee iari p nien NOH meron te vicis 


fundamental right, 
Articles other than Art, 19 with the 
exception of those conferred by Arts. 20 and 21. 

This Order of the President, however, shall not be final. Such Order 
alae ee Campa a be laid before each House of 
547 9 0n be within the competence of Parliament to disapprove 
f it. 

The 44th Amendment Act, 1978, has further 

EN we provided that a law or executive order will be shield- 
ed under Art. 358 or 359 only if the law in question 

contains a recital to the effect that it has been made in relation to the 
Proclamation of ME the executive order has been issued under 
Ee" Secondly, Arts. 20-21 cannot be suspended by any Order under 


As the Constitution stands today, two other matters must be mentioned 
which limit the operation of the Fun Rights, as they were devised in 


the 1949-Constitution, and are not Gettin to times of ‘Emergency’ but 
operate even in normal times. These are: 


L The exceptions to Fundamental Rights; and 
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Il. The Fundamental Duties, 


I. Arts. 31A-31D, introduced successive amendments, constitute 
cation of Fundamental Rights, 
these, Art. 31D has subseque- 

(by the 43rd Amendment 


Il. The Fundamental Duties” are ten in number, incorporated in 
Fundamental Árt SIA [Part IVA], which has been inserted by the 
42nd Amendment Act, 1976. Under this Article, it shall 

be the duty of every citizen of India— 
10 abide by the Constitution and respect the National Flag and the National 


em; 
to cherish and follow the noble ideals which inspired our national struggle for 


(iii) to protect the sovereignty, unity and integrity of India; 
Iv este brotherhood amongst all the people of India; 
v) to ote the ol common e 0 ; 
Y Hist mctu o SHE ES uti are 
to protect and improve the natural environment; 
viii) to develop the scientific temper and spirit of inquiry; 
to safeguard public property; 
to strive towards excellence in all spheres of individual and collective activity. 
who is a or to de for education to his child 
ips n aih, ayia ite, Re Rd fourteen years. 
In this context, it would be better to remove a misnomer involved in 
the jiu ‘composite culture’ in Cl. (f) of 
Art. 51A, The Supreme Court has now out 
that the foundation of this composite is the 
Sanskrit language and literature which is the great binding force "for the 
different peoples of this great country and it should be preferred in the 
educational system for the preservation of that heritage,—apart from the 
duty of the Government under Art. 3517,17? 


To quote the Supreme Court— 

"Though the f this differed in a number of all 

Mic dene e as pariipanis in a common heritage, and that hertage, 

emphatically, is the heritage of ; 

The reason is that the original population of India was Hindu. 
Thereafter this country was subjected to Muslim and British rule. Because of 
its wonderful tolerance, the Hindu culture imbibed these alien cultures and 
thus grew up a ‘composite culture’ in India [Para 118}:!74 

Mage coe e resilience to accommodate and imbibe with tolerance 

the cultural richness religious assimilation and became a land of 

oleranee Mhara Ma a hen religion made is contribution to enrich the 
egere AP aud eS ids eem fim 

Of course, there is no provision in the Constitution for direct enforce- 
Enf t of ment of any of these Duties” nor for any sanction to 
Nesdamental prevent their violation. But it may be that in 
Duties. determining the constitutionality of any law, if a Court 
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finds that it seeks to give effect to any of these Duties, it may consider such 
law to be ‘reasonable’ in relation to Art. 14 or 19, and thus save such law 
from unconstitutionality. It would also serve as a warning to reckless citizens 
against antisocial activities such as burning the Constitution, destroying 
public property and the like.” 


The Supreme Court has held that since the Duties are obligatory for a 


citizen, it would follow that the State should also strive to achieve the same 
goal. The Court may, therefore, issue suitable directions in these matters, in 


appropriate cases.” 


puo p 
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against it in the Courts appears to have yet been made. {A registered letter addressed to 
the Pope John Paul enquiring of the scriptural authority to justify conversion against a 
person s free will, remains unanswered. | 
- T.M.A. Pai Foundation v. State of Karnataka, (2002) 8 SCC 481. 

. See Author's Constitutional Law of India (Prentice-Hall of India, 6th Ed., 1991), pp. 1, 3. 
. Nobody who has read Indian Constitutional History can afford to forget that it was the 
‘Communal Award’ of 1932, providing for separate representation for the Muslims and 
. non-Muslims, which ultimately led to the lamentable partition of India. 
. St. Stephens College v. University of Delhi, (1992) 1 S.C.C, 558. 
. PA. Inamdar v. State of Maharashtra, AIR 2005 SC 3296. 
- Usha Mehta v. State of Maharashtra, (2004) 6 SCC 264. 
- Secy., Malankara Syrian Catholic College v. T. Jos 1 SCC 386 19). See also 
PA Inamdar v. State of Maharashtra, AIR 2008 SC me visited 
- Islamic Academy of Education v. State of Karnataka, (2003) 6 SCC 697. 
. Usha Mehta v. State of Maharashtra, (2004) 6 SCC 264 (para 10), 
Y. State of Bombay v. Balsara, (1951) S.C.R. 682. 
- Raghubir v. Court of Wards, (1953) S.C.R. 1049. 
Per eM. v. State of H.P., AIR 1954 S.C. 415; Virendra v. State of Punjab, AIR 1957 


; Dwarka v. State of Bihar, AIR 1959 S.C. 249; Virendra v. State of U.P, (1955) 1 S.C.R. 
415, 
- Kochunni v. State of Madras, AIR 1960 S.C. 1080; Kunnathat v. State of Kerala, AIR 1961 
S.C. 552. 
- For the text of Arts. 31-31D, as amended me see Author's Constitution Law of 
f these, 


India (Prentice-Hall of India, 1991), Pp. 97ff. Art. 3ID has been omitted by the 
Constitution (43rd Amendment) Act, 1977. 
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State of W.B. v. Bela Banerjee, (1954) S.C.R. 558 (563). 

Cooper v. Union of India, ATR 1970 S.C. 564 (608, 674). 

Keshavananda v. State of Kerala, AIR 1973 S.C. 1641. 

Mineroa Mills v. Union of India, AIR 1980 S.C. 1787. 

A serious controversy has been raised as to whether, notwithstanding such repeal, a law 
can be struck down on the ground that it provides for no compensation or illusory 
compensation. 

In 1995, a Division Bench of the Supreme Court [Jilubhai v. State of Gujarat, AIR 1995 
S.C. 142] has answered this question in the affirmative, 


. The Janata Government, which undertook to unwind the changes introduced by the 


Indira Government into the Constitution, fo in the present context, that there was no 
Proviso to Cl. (2) of Art. 31 in the original Constitution of 1949. In 1971, when the word 
Ep EA P was substituted by the word ‘amount, by the same 25th Amendment Act, 
the Proviso was introduced by Mrs. Gandhi to safeguard the right of a minority 
educational institution to full compensation while all the world outside had no such right 
under the Constitution of India as amended by her Government. It is that Proviso which 
y pyre i the Janata Government, by the 44th Amendment Act, while repealing 
itself. 


. Author's Shorter Constitution of India, 9th Ed., pp. 668i; Comparative Constitutional Law, 


pp- 184 et seg. 


. R. Gandhi v. Union of India, (1999) 8 S.C.C. 106 (para 13). 
` Bodhisattawa Gautam v. Subhra Chakraborty, (1996) 1 S.C.C. 490 (paras 6 and 7) : ALR. 


1996 S.C. 922. 


. (1948) VII C.A.D. 953. 
- Kochunni v. State of Madras (1), AIR 1959 S.C. 725; Kharak Singh v. State of U.P, AIR 


1963 S.C. 1295; Rashid Ahmed v. Municipal Board, (1950) S.C.R. 


3. Rural Litigation v. State of U.P., (1989) Supp. (1) S.C.C. 504 (para 16). 
. — v. Nagappa, (1955) 1 S.C.R. 250; Kharak Singh v. State of U.P., AIR 1963 S.C. 
1295. 


. Amar Singhji v. State of Rajasthan, AIR 1965 S.C. 504. 
j. It should be pointed out in the present context that by the 42nd Amendment Act, 1976, 
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various conditions and limitations had been imposed on the writ jurisdiction of both the 
brem Court and the Courts, by introducing provisions such as Arts. 32A, 131A, 
144A, 296A, 298A, and substituting Art. 226 itself [see Author's Constitution Amendment 
Acts, pp. 100-07; 126-28]. All these fetters have since been removed by the 43rd and 44th 
Amendment Acts, 1977-78, brought by the Janata Government, so that the provisions in 
Arts. 32 and 226 have been restored to their original condition. 

But Arts. 323A and 323B, inserted in 1976, have been kept in tact. In pursuance of 
Art. 323A, the Administrative Tribunals Act has been enacted in 1985, by which service 
matters have been taken away from the jurisdiction of the High Courts under Art. 226, 
and vested in Administrative Tribunals, so far as Union Government servants are 
concerned [see, further, under Chap. 27, ae but subsequently in Z. Chandra Kumar v. 
Union of India, (1997) 3 S.C.C. ae 62 and 76) the Supreme Court has declared 
the sections of the Arts. 323A and 323B and the legislations enacted in pursuance thereof 
infringing the powers of judicial review of the Supreme Court and the High Courts under 
Arts, 32 and 2 as unconstitutional. 
State of Bombay v. United Motors, (1953) S.C.R. 1069. 
See Cl. (1A), introduced in Art. 226, by the Constitution (15th Amendment) Act, which 
has been made Cl. (2), by the 42nd Amendment. 
Union of India v. Paul Manickam, (2003) 8 SCC 342 (para 22). 
Himmatlal v. State of M.P., (1954) S.C.R. 1122. 
People's Union v. Union of India, ALR. 1982 S.C. 1473 (para 1). 
For the facts and principles of this decision of the Supreme Court and other leading 
cases, read Author's Casebook on Indian Constitutional Law, Vol. l, pp. 447 et seq. 
Harbans Kaur v. Union of India, (1995) 1 S.C.C. 623 (para 16). 
rea v. State of Punjab, (1952) S.C.R. 368; Keshav v. Commr. of Police, (1956) 
S.C.R. 653. 
Janardhan v. State of Hyderabad, (1951) S.C.R. 344. 
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222. The Supreme Court can issue this writ in a eeding under Art. 32 only if a 
fundamental right has been violated by an appointment 4 
223. R.P. Kapur v. State of T.N., (2001) 7 SCC 231. 
224. Article 33 was amended by the Constitution (50th Amendment Act, 1984. For the 
amended text of Art. 33 see Author's Shorter Constitution of India, 14th Ed., 2008, 
» As to Proclamation of Emergency and Orders made under Art. 359, see, further, under 
Emergency Provisions, Chap. 25, post. 
; Commentar dar t hat the Author suggested at - 289 of Vol. A of the 6th Ed. of the 
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uties, 
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. Ramsharan v. Union of India, AIR 1989 S.C. 549 (para 14). 
- See, further, Author's Constitutional Law of India, 6th Ed., 1991, pp. 134-35. 
| Rural Litigation v. State of U.P, AIR 1987 S.C. 359 (para 20), 


CHAPTER 9 


DIRECTIVE PRINCIPLES OF 
STATE POLICY 


PART IV of the Constitution [Arts. 36-51] contains the Directive 
Principles of State Policy. 


Classification of As shown in Table VI, these principles may be 
the Directives. classified under several groups: 


(i) Certain ideals, particularly economic, which, according to the 
framers of the Constitution, the State! should strive for. 


(ii) Certain directions to the Legislature and the Executive intended to 
show in what manner the State should exercise their legislative and 
executive powers. 


(iii) Certain rights of the citizens which shall not be enforceable by the 
Courts like the ‘Fundamental Rights’, but which the State! shall nevertheless 
aim at securing, by regulation of its legislative and administrative policy. 


It shall be the duty of the State! to follow these principles both in the 
Wide dt dis WS matter of administration as well as in the making of 
a laws. They embody the object of the State under the 

republican Constitution, namely, that it is to be a 
‘Welfare State’ and not a mere ‘Police State’. Most of these Directives, it will 
be seen, aim at the establishment of the economic and social democracy 
which is pledged for in the Preamble. 


According to Sir Ivor ennings? the philosophy underlying most of 
these provisions is “Fabian Socialism without the socialism, for, only ‘the 
nationalisation’? of the means of ‘production, 
nite ite A es woe distribution and exchange' is missing". This much is 
envisaged. Y clear, however, that our Constitution (as framed in 
1949) did not adhere to any particular ‘ism’ but sought 
to effect a compromise between Individualism and Socialism by eliminatin 
the vices of unbridled private enterprise and interest by social control an 
welfare measures as far as possible. 
iit This is why a ‘Socialistic pattern of society’, not 
rs gino aen pattern ‘socialism’, was alarin to be the diram of our 
Planning by Pandit Nehru*: 
“Socialism to some people means two things: Distribution which means, puting off 
the pockets of the people who have too much money and nationalisation. Both 
these are desirable objectives, but neither is by itself Socialism. 
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Any attempt to distribute by affecting the productive machinery is utterly 
oe to do so would be to weaken ourselves, The basis of Socialism is greater 
wealth; there cannot be any Socialism of poverty, Therefore, the process of 
equalisation has to be phased. 


Secondly, there is the question of nationalisation, I think it is dangerous merely 
to nationalise something without set 3 Baby sa, to work it properly. To nationalise 
we have to select things. My idea of Socialism is that every individual in the State 
should have equal opportunity for progress.” 

It must be mentioned, in this context, that the governmental policy, at 
ı tbe Union level, had demonstrated a greater bias 
Ee eec T e towards collectivism during the regime of his 
daughter, Mrs. Indira Gandhi, and quite a number of 

industries, trades and other means of production were nationalised durin, 
the three decades since independence, either directly or through the agency 
of State-owned or State-controlled corporations, e.g., banking, insurance, 

aviation, coal mines. 


It should, however, be mentioned that though the objective of the State 

has been described to be ‘socialist’, by the 

The ore ni amendinent of thr Preamble by the 42nd Amendment 

Act, Mrs. Gandhi had said that this socialism did not 

indicate collectivism, but the offering of equal opportunities to all through 

socio-economic reform. By the same Amendment, certain other changes 

have been introduced in Part IV , adding new Directives, to accentuate the 
socialistic bias of the Constitution: 


(i) Art. 39A has been inserted to enjoin the State to provide free legal 
aid to the poor and to take other suitable Steps to ensure egual justice to all, 
which is offered by the Preamble. 


(ii) Art. 43A has been inserted in order to direct the State to ensure the 
participation of workers in the management of industry and other under- 
takings (this is what is known as ‘profit-sharing’). This is a positive step in 
advancement of socialism in the sense of economic justice.” 


The Janata Government sought to implement the promise of economic 

The 44th prie and equality of opportunity assured by the 

Amendment. eamble, by WU Cl. m in Art. 38 (by the 44th 
), as fo. 


Amendment Act, 1978), OWS: 


2 The State shall, in particular, strive to minimise the inequalities in income, and 
endeavour to eliminate inequalities in status, facilities and o portunities, not only 
die in different areas 


amongst individuals but also amongst groups of people resi 
or engaged in different vocations.” 


This innocently-looking amendment is to be read along with elimina- 
tion of the Fundamental Right to Property. They have paved the way for confis- 
catory taxation and for equalising salaries and wages for different vocations 
and different categories of work, which would usher in a socialistic society, 
even without resorting to nationalisation of the means of production.” 


Art. 38 enjoins the State to strive to promote the welfare of the people 
by securing and protecting, as effectively as it may, the social order in which 
justice—social, economic and political—shall, inform all the institutions of 
national life striving to minimising inequalities in income and endevour to 
eliminate inequalities in status, facilities, Opportunities among individuals 
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and groups of people residing in different areas or engaged in different 
avocations.? 


The RUE (Righty-sixth Amendment) Act, 2002 substituted 
making provision for early childhood care and 
ihe, Soth Amend aducation to children below the age of six years in 
m of in for free and compulsory education 

until they completed the age of fourteen years. 


The Directives, however, differ from the Fundamental Rights contained 
in Part III of the Constitution or the ordinary laws of the land, in the 
following respects: 


(i) While the Fundamental Rights constitute limi- 
ethers pep tations upon State action, the Directive Principles are 
Essia Rights, - in the nature of instruments of instruction to the 

Government of the day to do certain things and to 
achieve certain ends by their actions. 


(ii) The Directives, however, require to be implemented by legislation, 
and so long as there is no law carrying out the policy laid down in a 
Directive, neither the State nor an individual can violate any existing law or 
legal right under colour of following a Directive. 


(iii) The Directives are not enforceable in the 
Non-justiciability. Courts and do not create any justiciable rights in 
favour of the individuals. 

From the standpoint of the individual, the difference between the 
Fundamental Rights and the Directives is that between justiciable and non- 
justiciable rights,—a classification which has been adopted by the framers of 
our Constitution from the Constitution of Eire. Thus, though the Directive 
under Art. 43 enjoins the State to secure a living wage to all workers, no 
worker can secure a living wage by means of an action in a Court, so long as 
it is not implemented by appropriate legislation. In other words, the Courts 
are not competent to compel the Government to carry out any Directive, 
eg., to provide for free compulsory education within the time limited by Art. 
45 or to undertake legislation to implement any of the Directive Principles. 


(iv) It may be observed that the declarations made in Part IV of the 


rect bali Constitution under the head ‘Directive Principles of 
Dundnseemtal State Policy’ are in many cases of a wider import than 
Rights and Direc- the declarations made in Part III as ‘Fundamental 
tive Principles. Rights’. Hence, the question of priority in case of 

conflict between the two classes of provisions may 
easily arise. But while the Fundamental Rights are enforceable by the Courts 
(Arts. 32, 226(1)] and the Courts are bound to declare as void any law that is 
inconsistent with any of the ‘Fundamental Rights', the Directives are not so 
enforceable by the Courts [Art. 37], and the Courts cannot declare as void 
any law which is otherwise valid, on the ground that it contravenes any of 
the ‘Directives’. Hence, in case of any conflict between Parts III and IV of 
the Constitution, the former should prevail in the Courts.’ 

The foregoing general proposition, laid down by the Supreme Court 
in 19519 must now, however, be read subject to a major exception. 
Article 31C, introduced in 1971 and expanded by the Constitution (42nd 
Amendment) Act, says that though the Directives themselves are not directly 
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enforceable in the Courts, if any law is made to implement any of the 
Directives contained in Part IV of the Constitution, it would be totally 
immune from unconstitutionality on the ground of contravention of the 
fundamental rights conferred by Arts. 14 and 19.10 


Fundamental Rights has, however, been foiled by the majority of the 
Supreme Court in the Minerva Mills case!! in two respects: 


(a) It has struck down the MIN. of Art. 31C to include any or all of 

that such total exclusion of judicial 
review would offend the ‘basic structure’ of the Constitution. In the result, 
Art, 31C is restored to its pre-1976 position, so that a law would be protected 
ur Art. 31C only if it has been made to implement the directive in Art. 
39(b)-(c) and not any of the other Directives included in Part IV. 


(b) It has been also held that there is a fine balance in the original 
Constitution as between the Directives and the Fundamental Rights, which 
should be adhered to by the Courts, by a harmonious reading of the two 
categories of provisions, instead of giving any general preference to the Directive 
Principles. : 

It is also to be noted that outside these two! fundamental rights [in 
Arts. 14 and 19), the general proposition laid down in 19519 shall subsist. 
Thus, by way of implementing the Directive in Art. 45,—to provide free and 
compulsory education to children, —the State cannot override the funda- 


mental right, under Art. 30(1), of minority communities to establish 
educational institutions of their own choice, !2 


It has been held that the fundamental rights and the directive principles 
are the two wheels of the chariot as an aid to make social and economic 
democracy a truism.!? 


Though these Directives are not enforceable by the Courts and, if the 

- Government of the day fails to carry out these objects, 
aon aceto no Court can make the Government ensure them, yet 

i these principles have been declared to be “funda- 
mental in the governance of the country and it shall be the duty of the State 
to apply these principles in making laws” [Art. 37]. 

The sanction behind them is, in fact, political. As Dr. Ambedkar 
observed in the Constituent paap “if any Government ignores: them, 
they will certainly have to answer for them before the electorate at the 
election time". Tt would also be a patent weapon at the hands of the 
Opposition—to discredit the Government on the ground that any of its 
executive or legislative acts is opposed to the Directive Principles. The 
author discerns a more effective sanction for enforcement of the Directives, 
which does not appear to have been properly appreciated in any quarters so 
far. Article 355 says— 

Whether Arts. 355, 


365, can be i "It shall be the duty of the Union . . . to ensure that the 
to enforce government of every State is carried on in accordance with the 
tation of Directives provisions of this Constitution." 

by the States. 


Indisputably, Part IV (containing the Directive Principles) is a part of 
the Constitution. On the other hand, even though the Directives are not 
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enforceable in the Courts of law, Art. 37 unequivocally enjoins that "it shall 
be the duty of the State to apply these principles in making laws". 


If so, it should be the duty of the Union to see that every State takes 
steps for impinyenliag the Directives, as far as possible. Hence, it should be 
competent for the Union to issue directions against particular States to 
introduce “free and compulsory education for children” [Art. 45], or to 

ent "slaughter of cows, calves and other milch and draught cattle" 

rt, 48], or to introduce “prohibition of consumption of alcoholic drinks" 
rt. 47|, and so on. In case of refusal to comply with such directions issued 
y 


the Union, it may apply Art. 365 against such recalcitrant State. 
Otherwise, the Directives in Part IV shall ever remain a dead-letter. 


Owing to the legal deficiencies of the Directives the utility of their 
Utility of the incorporation in the Constitution, which is a legal 
Directives. instrument, has been questioned from different 

quarters. Sir Ivor Jennings,!? thus, characterised them 
às ‘pious aspiration’ and also questioned the utility of importing into India of 
the 19th Century English philosophy of ‘Fabian socialism without the 
socialism’. 


Prof. Wheare!^ has criticised them in stronger terms— 
“When one peruses the terms of these Articles one cannot deny that it would be 
foolish to allow Courts to concern themselves with these matters . . . It may be 
doubted whether there is any gain, on balance, in introducing these paragraphs of 
generalities into a Constitution anywhere at all, if it is intended that the Constitution 
should command the respect as well as affection of the people. If the Constitution 
is to be taken seriously, the interpretation and fulfilment of these general objects of 
olicy will raise great difficulties for legislatures, and these difficulties will bring the 
nstitution, the Courts and the legislature into conflict and disrepute. If these 
declarations are, however, to be treated as ‘words’, they will bring discredit upon 
the Constitution also."!6 


Nevertheless, their incorporation in the Constitution has been justified 
EA a consensus of opinion, as well as the working of the Constitution since 
1950. ` 


(i) Sir B.N. Rau, who advised the division of individual rights into two 
categories—those which were enforceable in the Courts and those which 
were not, stated that the latter class which are known in the Constitution as 
‘Directives’ were intended as Urge ed aly e for the authorities of the State . . 
. they have at least an educative value". That educative value is to remind 
those in power for the time being that the goal of the Indian polity is to 
introduce 'socialism in the economic sphere' (Panikkar), or ‘economic 
democracy’ as distinguished from ‘political democracy’ (Ambedkar), which 
simply means ‘one man one vote’. It reminds the authorities that they must 
ensure “social security and better standards of sanitation” and emphasise 
“the ay towards women and children and the obligations towards 
backward and tribal classes” (Panikkar). 


Granville Austin!” considers these Directives to be “aimed at furthering 
the goals of the social revolution or . . . to foster this revolution by 
establishing the conditions necessary for its achievement”. He explains— 


“By establishing these positive obligations of the State, the members of the 
Constituent Assembly made it the responsibility of future Indian governments to 
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find a middle way between individual liberty and the public good, between 
preserving the property and the privilege of the few and bestowing benefits on the 
many in order to liberate the powers of all men equally for contributions to the 
common good."!? 


In short, the Directives emphasise, in amplification of the Preamble, 

that the goal of the Indian polity is not laissez faire, 

Tas taurei aa but a welfare State, where the State has a positive duty 

to ensure to its citizens social and economic justice 

and dignity of the individual. It would serve as an 'Instrument of 

Instructions’ upon all future qaem irrespective of their party creeds. 

The socialistic approach has been further emphasised by the 42nd and 44th 
Amendment Acts, as pointed out earlier. 


(i) Though these Directives are not enforceable by the Courts and if 
the Government of the day fails to carry out these objects no court can make 
the Government ensure them, yet these principles have been declared to be 
fundamental in the governance of the country, and a Government which 
rests on popular vote can hardly ignore them, while shaping its polity.!4 


(ii) Again, while at the time of the drafting of the Constitution, the 
Directives were considered by many as a surplusage because they were not 
justiciable, the working of the Constitution during the last few years has 
demonstrated the utility of the Directives even in the Courts. Thus, 


(a) Though the Courts cannot declare a law to be invalid on the 
ground that it contravenes a Directive Principle, nevertheless the 
constitutional validity of many laws has been maintained with reference to 
the Directives so that they do not serve as mere ‘moral homily’ as Prof. 
Wheare had anticipated in 1950. For instance, it has been held that when a 
law is challenged as constituting an invasion of the fundamental right 
specified in Art. 14 or 19,!° the Court would uphold the validity of such law 
il it had been made to implement a Directive, holding that it constituted a 
‘reasonable classification’ for the purpose of Art. 14; a ‘reasonable 
restriction’ under Art. 19? [or a ‘public purpose’ within the meaning of 
Art. 31(2)].10. 20 


The Constitution has since been amended to dispense with the need 
for judicial interpretation to reach the above conclusion. In 1971, Art. 31C 
was inserted in the Constitution to provide that a law to implement Art. 
39(b)-(c) would be immune from the limitation imposed by Art. 14, 19 or 31. 


In 1976, this perme was extended to any law to give effect to any of the 


Directives included in Part IV, by the 42nd Amendment Act. The upreme 
Court has, however, resisted that extension,!! 


(b) Even as regards fundamental rights other than those under Arts. 14, 
19 [and 31],!° though the Directives cannot directly override them, in 
determining the scope and ambit of the fundamental rights themselves, the 
Court may not entirely ignore the Directive Principles and should adopt the 
principle of harmonious construction so as to give effect to both as much as 
possible?! Again, the Supreme Court has relied upon Art 39A in 
determining the duty of the State in making a law under Art. 21, depriving a 
person of his personal liberty, and held that where a prisoner has a right of 
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appeal, the State should provide him a free copy of the judgment and also 
engage a counsel for him at the cost of the State.” 


(c) Not only in the matter of determining the constitutional validity of a 
legislation, but also in its interpretation of statutes, the Court should bear in 
mind the Directive Principles are not in conflict with but complementary to 
the Fundamental Rights, and enable the State to impose certain duties upon 
the citizens, insofar as the Directives are implemented, ¢.g., in making a law 
to ensure minimum wages to workers, in accordance with the Directive in 
Art. 43: 


(d) Though the Directive Principles, as such, are not enforceable by the 
courts, of late the Supreme Court is issuing directives in proper cases, 
enjoining the Government to perform their positive duties to achieve the 
goals envisaged by the Directives.” 


(iv) On the other hand, the Constitution itself has been amended, 
successively (¢.g., First, Fourth, Seventeenth, Twenty-fifth, Forty-second and 
Forty-fo Amendments), to modify those ‘fundamental rights’ by reason 
of whose existence the State was experiencing difficulty in effecting agrarian, 
economic and social reforms which are envisaged by the Directive 
Principles.” 


It would not be an easy task to survey the progress made by the 

i Governments of the Union and the States in imple- 

Menus iin of menting such a large number of Directives over a 

period of almost six decades since the promulgation 

of the Constitution. Nevertheless, a brief reference to some of the outstan- 

ding achievements may be made in order to illustrate that the Directives 

have not been taken by the Government in power as pious homilies, as was 
supposed by many when they were engrafted in the Constitution. 


(a) The greatest progress in carrying out the Directives has taken place 
as regards the Directive [Art. 39(b)| that the State should secure that the 
ownership and control of the material resources of the community are so 
distributed as best to subserve the common good. The distribution of 
largesse of the State is for the common good and to subserve the common 
good of as many persons as possible." In an agrarian country like India, the 
main item of material resources is no doubt agricultural. Since the time of 
the Permanent Settlement this important source of wealth was being largely 
appropriated by a group of hereditary proprietors and other intermediaries 
known variously in different parts of the country, such as, zamindars, 
jagirdars, inamdars, etc., while the actual tillers of the soil were being 
impoverished by the operation of various economic forces, apart from high 
rents and exploitation by the intermediaries. The Planning Commission, in 
its First Plan, therefore, recommended an abolition of these intermediaries so 
as to bring the tillers of the soil in direct relationship with the State. This 
reform has, by this time, been carried out almost completely throughout 
India. Side by side with this, legislation has been undertaken in many of the 
States for the improvement of the condition of the cultivators as regards 
security of tenure, fair rents and the like. In order to prevent a concentration 
of land holdings even among the actual cultivators, legislation has been 
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enacted in many of the States, fixing a ceiling, that is to say, a maximum 
area of land which may be held by an individual owner. 


It has already been stated how these reforms have been facilitated by 
amending the Constitution® to shield these laws from challenge in the 
urts. 


(b) A large number of laws have been enacted to implement the direc- 
tive in Art. 40 to organise village panchayats and endow them with powers 
of self-government. It is stated that there are 2,27,698 Gram Panchayats, 5906 
Intermediate Tiers and 474 Zila Panchayats in the country." Though the 
constitution and functions of the panchayats vary according to the terms of 
the different State Acts, generally speaking, the panchayats, elected by the 
entire adult population in the villages, have been endowed with powers of 
civic administration such as medical relief, maintenance of village roads, 
streets, tanks and wells, provision of primary education, sanitation and the 
like. 


Besides civic functions, the panchayats also exercise judicial powers. 
Legal practitioners are excluded from these village tribunals. Though owing 
to lack of proper education, narrow-mindedness and sectional interests in the 
rural areas, the system of panchayat administration is still under controversy. 
After the constitution 73rd and 74th Amendment Acts almost all the States 
have enacted laws vesting various degrees of powers of self-government in 
the hands of panchayats. 


(c) For the promotion of cottage industries [Art. 43], which is a State 
subject, the Central Government has established several Boards? to help the 
State Governments, in the matter of finance, marketing and the like. These 
are—AllIndia Khadi and Village Industries Board; All-India Handicrafts 
Board; All-India Handloom Board; Small-scale Industries Board; Silk Board; 
Coir Board. Besides, the National Small Industries Corporation has been set 
with certain statutory functions, and the Khadi and Village Industries 
Commission has been set up for the development of the Khadi and village 
industries. 


(a) Legislation for compulsory primary education [Art. 45] has been 
enacted in most of the States and in three Union Territories.?! 


(e) For raising the standard of living ees 47], particularly of the rural 
pulation, the Government of India launched its Community e Alpis sy 
Project in 1952. Later on Integrated Rural Development Programme (IRDP) 
ite iia National Rural Employment Programme (NREP), Rural Landless 
ployment Guarantee Programme (RLEGP), Drought Prone Areas Progra- 
mme (DPAP), Desert Development Programme (DDP) and some other 
schemes were launched. 


Healthcare is one of the seven thrust areas under the National 
Common Minimum Programme (NCMP) and improvement in health 
continues to be an important part in overall strategy for socio-economic 
development over the planning period. The National Health Mission 
NRHM) is the key plank for giving effect to the mandate of the NCMP. The 

RHM also provides an overarching umbrella to the existing programmes 
of Health & Family Welfare including RCH-IL Vector Borne Disease 
Control Programme, T.B., Leprosy, NPC B and the Integrated Disease 
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Surveillance Project. It also addresses the issue of health in the context of a 
sector wide approach encompassing sanitation and hygiene, nutrition and 
safe drinking water as basic determinants of good health and also advocates 
greater convergence with related social sector Departments. The core 
strategies of the Mission include identification and selection of the Accre- 
dited Social Health Activist (ASHA), decentralized planning, strengthening 
of existing infrastructure like sub-centers, PHCs an CHCs, adoption of a 
sector wide approach, flexible financing, community participation, 
manpower development and berg with non-government stakeholders. 
Maternal and childhealth will be given. basic thrust on the programme front. 
The Pradhan Mantri Swasthya Suraksha Yojna is a major initiative for 
developing tertiary healthcare in the country, particularly to enable the 
availability of such facilities on a — basic. It is also expected to reduce 
imbalance in human resources development by providing health care 
services through establishment of medical colleges and an improved delivery 
of services. Under PMSSY, 6 AIIMS like institutions are to be set up and 13 
medical college upgraded. To tackle the menace of other communicable 
and non-communicable diseases, the Ministry of Health and Family Welfare 
continues to implement National Health Programmes throughout the 
country for Blindness, AIDS, Cancer, Mental Disorders MET 


(f) Though legislation relating to prohibition of intoxicating drinks and 
drugs [Art. 47) had taken place in some of the Provinces long before the 
Constitution came into being, not much of effective work had been done 
until, in pursuance of the Directive in the Constitution, the Planning 
Commission took up the matter and drew up a comprehensive scheme 
through its Prohibition Enquiry Committee. Since then prohibition has been 
introduced in several States in whole or in part.’ 


Though paucity of the financial resources of the States is the primary 
reason for the failure to fully implement this Directive so far, it would be 
only candid to record that ultimately, failure of the people to imbibe the 
Gandhian ideal of life is at the back of this failure. The spread of the malady 
of intoxication amongst the younger generation since independence is, in 
fact, alarming. It should be pointed out that a fresh tapeo was given to the 
programme of prohibition by the Janata Prime Minister, Mr. Desai, a 
staunch advocate of the Gandhian philosophy in this matter. 


(g) As to the separation of the executive from the Juicy [Art. m the 
slow progress and diverse methods in the various States has been replaced 
by a uniform system by Union legislation, in the shape of the Criminal 
Procedure Code, 1973, which has placed the function o nem trial in the 
hands of the ‘Judicial Magistrates’, who are members of the judiciary and 
are under the complete control of the High Court.** 


Besides the Directives contained in Part IV, there are certain other 
Directives addressed to the State in other Parts of the Constitution. Those 
Directives are also non-justiciable. These are— 


(a) Art. 350A enjoins every State and every local authority within the 
Directives contained State to provide Mie em facilities for instruction in 
in other Parts of the mother-tongue at the primary stage of education to 
the Constitution. children belonging to linguistic minority groups. 


DIRECTIVE PRINCIPLES OF STATE POLICY CHAP. 9] 


(b) Art. 351 salons the Union to promote the spread of the Hindi 
language and to dey, op it so that it may serve as a medium of expression of 
all the elements of the composite culture of India. 


(c) Art. 335 enjoins that the claims of the members of the Scheduled 
Castes and the Scheduled Tribes shall be taken into consideration 


Though the Directives contained Arts. 335, 350A, 351 are not included 
in Part IV, Courts have given similar attention to them on the application of 
the principle that all parts of the Constitution should be read together, 
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CHAPTER 10 
PROCEDURE FOR AMENDMENT 


THE nature of the amending process envisaged by the makers of our 

Nat f the Constitution can be best explained by referring to the 

amending Pim observation of Pandit Nehru (quoted under 

‘Reconciliation of a written Constitution with Parlia- 

mentary Sovereignty’, ante), that the Constitution should not be so rigid that 

it cannot be adapted to the changing needs of national development and 
strength. 


There was also a political significance in adopting a ‘facile procedure’ 
for amendment, namely, that an popular demand for changing the political 
system should be capable of realisation, if it assumed a considerable volume. 

the words of Dr. Ambedkar, explaining the proposals for amendment 
introduced by him in the Constituent Assem ly.! 


"Those who are dissatisfied with the Constitution have only to obtain in two-thirds 
majority, and if they cannot obtain even a two-thirds majority in the Parliament 
elected on adult franchise in their favour, their dissatisfaction with the Constitution 
cannot be deemed to be shared by the general public."! 


Elements of flexibility were therefore imported into a Federal Consti- 
tution which is inherently rigid in its nature. According to the traditional 
theory of federalism, either the process of amendment off the Constitution is 
entrusted to a body other than the ordinary pe. cag or à special 
procedime is prescribed for such amendment ín order to ensure that the 
ederal compact may not be disturbed at the will of one of the parties of the 
federation, viz., the federal legislature, 


But, as has been explained at the outset, the framers of our Constitution 
were also inspired by the need for the sovereignty of the Parliament elected 
by universal suffrage to enable it to achieve a dynamic national progress. 

ey, therefore, prescribed an easier mode for changing those provisions of 
the Constitution which did not primarily affect the federal system. This was 
done in two ways— 


(a) By providing that the alteration of certain provisions of the 
Constitution were *not to be deemed to be amendment of the Constitution’. The 
result is that such poet can be altered by the Union Parliament in the 
ordinary process of legislation, that is, by a simple majority. 


Proced f (b) Other provisions of the Constitution can be 
Amendment. 3 changed only by the process of ‘amendment’ which is 
prescribed in Art. 368. But a differentiation has been 


[162] 


CHAP. 10] PROCEDURE FOR AMENDMENT 163 


again made in the procedure for amendment, according to the nature of the 
provisions sought to be amended. 


While in all cases of amendment of the Constitution, a Bill has to be 
passed by the Union Parliament by a special majority, in the case of certain 
provisions which affect the federal structure, a further step is required, viz., a 
ratification by the Legislature of at least half of the States, before the Bill is 
presented to the President for his assent [Art. 368]. But even in these latter 
group of cases, the law which eventually effects the amendment is a law 
made by Parliament, which is the ordinary legislative organ of the Union. 
There is thus no separate constituent body provided for by our Constitution 
for the amending process. The procedure for amendment is— 


I. An amendment of the Constitution may be initiated only by the 
introduction of a Bill for the purpose in either House of Parliament, and 
when the Bill is passed in each House by a majority (i.e, more than 50%) of 
the total membership of that House and by a majority of not less than two- 
thirds of the members of that House fresent and voting, it shall be presented 
to the President for his assent and upon such assent being given to the Bill, 
the Constitution shall stand amended in accordance with the terms of the 
Bill. 

Il. If, however, such amendment seeks to make any change in the 
following provisions, namely,— 


(a) The manner of election of the President [Arts. 54, 55); (b) Extent of 
the executive power of the Union and the States [Arts. 73, 162]; (c) The 
Supreme Court and the High Courts [Art. 241, Chap. IV of Part V, Chap. V 
of Part VI]; (d) Distribution of legislative power between the Union and the 
States [Chap. I of Part XI]; (e) Any of the Lists in the 7th Schedule; 
(f) Representation of the States in Parliament [Arts. 80-81, 4th Schedule]; 
(g) Provisions of Art. 368 itself,— 


the amendment shall also require to be ratified by the Legislatures of 
not less than one-half of the States by resolutions to that effect passed by 
those Legislatures before the Bill making provision for such amendment is 
presented to the President for assent? [Art. 368(2)], 


It is clear from the above that the amending process prescribed by our 
a scat acidi Constitution has certain distinctive features as com- 
of the Amending pared with the corresponding provisions in the leading 
Procedure. Constitutions of the world. The procedure for amend- 

ment must be classed as ‘rigid’ insofar as it requires a 
special majority and, in some cases, a special procedure for amendment as 
compared with the procedure prescribed for ordinary legislation. But the 
procedure is not as complicated or difficult as in the U.S.A. or in any other 
rigid Constitution: 

(a) Subject to the special procedure laid down in Art. 368, our Cons- 
titution vests constituent power upon the ordinary legislature of the Union, 
ie., the Parliament (of course, acting by a special majority), and there is no 
separate body for amending the Constitution, as exists in some other Consti- 
tutions (e.g, a Constitutional Convention). 
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(b) The State Legislatures cannot initiate any Bill or proposal for 
amendment of the Constitution. The only mode of initiating a proposal for 
amendment is to introduce a Bill in either House of the Union Parliament. 


(e) Subject to the provisions of Art. 368, Constitution Amendment Bills 
are to be passed by the Parliament in the same way as ordinary Bills.? In 
other words, they may be initiated in either House, and may be amended 
like other Bills, subject to the majority required by Art. 368. But for the 
special e ^ WA prescribed, they must be passed by both the Houses, like 
any other Bill. 


It would be pointed out, in this context, that there is another important 

i oint on which the passage of a Constitution Amend- 

for [iron Tera ouam Bill differs from the procedure relating to the 
Amending Bills. passage of a Bill for ordinary legislation: Art. 108 
. provides that if there is a disagreement between the 

two Houses of Parliament regarding the passage of a Bill, the deadlock may 
be solved by a joint session of the two Houses. But it is clear from Art. 108(1), 


that the procedure for joint session is eae only to Bills for ordinary 


legislation which come under Chap. 2 of Part V of the Constitution, and not 
to Bills for amendment of the Constitution, which are governed by the self- 
contained procedure contained in Art. re). The requirement of a special 
majority in both Houses, in Art. mei would have been nugatory had the 
provision as to joint session been available in this sphere. 


£ The P dis sanction of the President is not required for 
introducing in Parliament any Bill for amendment of the Constitution. 


(e) The requirement relating to ratification by the State Legislatures is 
more liberal than the corresponding provisions in the American 
Constitution. While the latter requires ratification by not less than three- 
fourths of the States, under our Constitution ratification by not less than half 
of them suffices. 


(f) In the case of an ordinary Bill, governed by Art. 111, when the Bill, 
after jets passed by both Houses of Parliament, is presented to the 
President, he may, instead of assenting to it, declare that he ‘withholds assent 
therefrom’, In the latter case, the Bill cannot become an ‘Act’. But the 
amendment of Art. 368 in 1971 has made it obligatory for the President to 
give his assent to a Bill for amendment of the Constitution, when it is 
presented to him after its passage by the Legislature. 


In short, though the formality of the President's assent has been 

retained in the case of an amendment of the Consti- 

rere slg, ite d tution, in order to signify the date when the amend- 

ment Bill becomes operative as a part of the Consti- 

tution, the President's power to veto a Bill for amendment of the Constitu- 

tion has been taken away, by substituting the words ‘shall give his assent' in 

CI. (2) of the Art. 368, as it stands after the Constitution (24th Amendment) 
Act, 1971. 


There has been a historical controversy as to whether an amendment 
of the Constitution, made in the manner provided for under Art. 368, must 
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have to conform to the requirements of Art. 13(2), as a ‘law’ as defined in 
Cl. (3) of Art. 13; or, in other words, whether a Constitution Amendment 
Act would be void if it seeks to take away or is inconsistent with a 
fundamental right enumerated in Part III of the Constitution. 


A. Until the case of Golak Nath,+ the Supreme Court had been holding 

that no part of our Constitution was unamendable and 

pre Sar of "ea that Parliament might, by passing a Constitution 

Constitution Amendment Act, in compliance with the requirements 

unamendable? of Art. 368, amend any provision of the Constitution, 

including the Fundamental Rights and Art. 368 itself.’ 

It was held? that ‘law’ in Art. 13 (2) referred to ordinary legislation made by 

Parliament as a legislative body and would not include an amendment of the 
Constitution which was passed by the Parliament in its constituent capacity. 


B. But, in Golak Nath's case,‘ a majority of six Judges in a special 
Bench of eleven overruled the previous decisions’ and took the view that 
though there is no express exception from the ambit of Art. 368, the 
Fundamental Rights included in Part III of the Constitution cannot, by their 
very nature, be subject to the process of amendment provided for in 
Art. 368 and that if any of such Rights is to be amended, a new Constituent 
Assembly must be convened for making a new Constitution or radically 
changing it. 


The majority, in Golak Nath's case,* rested its conclusion on the view 

Golak Nath. that the power to amend the Constitution was also a 

legislative power conferred by Art 245 by the 

Constitution, so that a Constitution Amendment Act was also a ‘law’ within 
the purview of Art. 13(2). 


C. After the Golak Nath‘ decision, Parliament sought to supersede it by 
amending Art. 368 itself, by the Constitution (24th Amendment) Act, 1971, 
as a result of which an amendment of the Constitution passed in accordance 
with Art. 368, will not be ‘law’ within the meaning of Art. 13 and the validity 
of a Constitution Amendment Act shall not be open to question on the 
ground that it takes away or affects a fundamental right [Art. 3083) Even 
after this specific amendment of the Constitution, the controversy before the 
Supreme Court did not cease because the validity of the 24th Constitution 
Amendment Act itself was challenged in a case from Kerala (Keshavananda 
Keshavananda. v. State of Kerala?), which was heard by a Full Bench 

of 13 Judges. The majority of the Full Court upheld 
the validity of the 24th Amendment and overruled the case of Golak Nath.* 


The question has thus been settled in favour of the view that a 
Constitution Amendment Act, passed by Parliament, is not ‘law’ within the 
meaning of Art. 13. The majority, in Keshavananda’s case, upheld the 
validity of Cl. (4) of Art. 13 [and a corresponding provision in Art. 368(3)], 
which had been inserted by the Constitution (24th Amendment) Act, 1971, 
and reads as follows: 


“Nothing in this article (ie., article 13), shall apply to any amendment made under 
article 368." 
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In the result, fundamental rights in India can be amended by an Act 
F passed under Art. 368, and the validity of a 
Ape wapnem CA Constitution Amending Act cannot be questioned on 
the ground that that Act invades or encroaches upon 

any Fundamental Right. 


D. Another question which has been mooted since the case of Golak 
Nath* is, whether, outside Part III (Fundamental Rights), there is any other 
provision of the Constitution of India which is immune from the process of 
amendment in Art. 368. Though the majority in Keshavananda's case? has 
overturned the majority view in Golak Nath* that Fundamental Rights 
cannot be amended under Art. 368, it has affirmed another proposition 
asserted by the majority in Golak Nath’s case,’ namely, that— 


(i) There are certain basic features of the Constitution of India, which 
‘Basic Features’ of  5ot be altered in exercise of the power to amend 
the Constitution ib under Art. 368. If, therefore, a Constitution Amend- 
not amendable. ment Act seeks to alter the basic structure or 

framework of the Constitution, the Court would be 
entitléd to annul it on the ground of ultra vires, because the word ‘amend’, 
in Art. 368, means only changes other than altering the very structure of the 
Constitution, which would be tantamount to making a new Constitution.ó 


(ii) These basic features, without bein exhaustive, are—sovereignty 
and territorial integrity of India, the federal system, judicial review, 
Parliamentary system of government. 


(iii) Applying this doctrine that judicial review is a basic feature of the 
Constitution of India, the majority in Keshavananda? held the second part of 
s. 3 of the Constitution (25th Amendment) Act, 1971, relating to Art. 31C, as 
invalid. The portion so invalidated read— 


"and no law containing a declaration that it is for giving effect to such policy shall 
be calpe in question in any Court on the ground that it does not give effect to such 
policy”. 

Article 31C, which was introduced by s. 3 of the 25th Amendment Act, 
provided—(a) that if any law seeks to implement the Directive Principle 
contained in Art, 39(b)-(c) ie., regarding socialistic control and distribution 
of the material resources of the country, such law shall not be void on the 
ground of contravention of Art. 14 or 19; (b) it further provided that if 
anybody challenges the constitutionality of any such law, the Court would 
be precluded from entering even into the preliminary question, namely, 
whether such law is, in fact, a law, ‘giving effect to’ Art. 39(b) or (c), if on the 
face of the Act, there was a declaration of the Legislature that it is for giving 
effect to such Directive policy. In other words, by adding a declaration to an 
Act, the Legislature was ops jbl by the 25th Constitution Amendment 
Act, to deprive the Courts of their power to determine the validity of the Act 
on the ground that it contravened some provision of the Constitution. The 
majority held that Art. 368 did not confer any such power to take away 
judicial review, in the name of ‘amending’ the Constitution. 


The foregoing view of the majority in Keshavananda’s case? as to ‘basic 
bata P din 


features’ is de le inasmuch as there is no express limitation upon the 
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amending power conferred by Art. 368(1). If it is supposed that there are 
some implied limitations, it is difficult to appreciate how the Court, after 
holding that the Fundamental Rights did not constitute such inviolable part 
of the Constitution, could come to the conclusion that judicial review, which 
is an adjunct of Fundamental Rights, could be so considered. It would, 
therefore, be no wonder if another Full Bench of the Supreme Court comes 
to overturn this view in Keshavananda’s case? on the grounds— 

(i) that Art. 368(1), as it stands amended in 1971, makes it clear that not only 
the procedure, but also the ‘power’ to amend the Constitution is conferred by Art. 
368 itself and cannot be derived from somewhere else, such as Art. 245. Hence, the 
limitations, if any, upon the amending power must be found from Art. 368 itself 
and not from any theory of implied limitation; 

(ii) that the word ‘repeal’ in Art. : also makes it clear that ‘amendment’, 
under Art. 368, includes a repeal of any of its provisions, including any supposed 
‘basic’ or ‘essential’ provision; 

(iii) that the Constitution of India makes no distinction between ‘amendment’ 
and ‘total revision’, as do some other Constitutions, such as the Swiss. Hence, there 
is no bar to change the whole Constitution, in exercise of the amending power, 
which is dT as the 'constituent fever Ae 368(1)| and that, accordingly, it 
would not be necessary to convene a Constituent Assembly to revise the 
Constitution in toto. 


The Indira Vols. sought to AES these implications of Keshava- 
nanda,? and cut the fetters sought to be imposed on 

e — n sovereignty of Parliament (as a dai edent body), 
by inserting two Cls. (4)-(5) in Art. 368, by the 42nd 

Amendment Act, 1976.5 Clause (5) declares that "there shall be no 
limitation" *on the constituent power of Parliament to amend" the provisions 
of this Constitution and that at any rate, the validity of no Constitution 
ann Act “shall be called in question in any court on any ground” 

1. (4)]. 

The foregoing attempt to preclude judicial review of Constitution 
Amending Acts has, however, been nullified by the Supreme Court, by 
striking down Cls. (4)-(5) as inserted in Art. 368 by the 42nd Amendment 
Act, by its decision in the Minerva Mills case,’ on the ground that judicial 
review is a ‘basic feature’ of the Indian Constitutional system which cannot 
be taken away even by amending the Constitution. 


So far, the decision in Keshavananda? has been followed in subsequent 
cases by the Supreme Court. As a result, Art. 368, as so interpreted by the 
highest Court, would lead to the following propositions: 


(i) Any part of the Constitution may be amended after complying with 
the procedure laid down in Art. 368. 


Art. 368 as (ii) No referendum or reference to Constituent 
en by the Assembly would be required to amend any provision 
prone Count. of the Constitution. 


(iii) But no provision of the constitution or any part thereof can be 
amended if it takes away or destroys any of the ‘basic features’ of the 
Constitution. Thus, apart from the procedural limitation expressly laid down 
in Art, 368, substantive limitation founded on the doctrine of ‘basic features’, 
has been introduced into our Constitution, by judicial innovation. 
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The Supreme Court has refused to foreclose its 
f ‘basic features’. From the various decisions so 
far, the following list may be drawn up*: 


(a) Supremacy of the Constitution. 

(b) Rule of law. 

(c) The principle of Separation of Powers. 

(d) The objectives specified in the Preamble to the Constitution. 

(e) Judicial review; Arts. 32 and 226/227. 

(f) Federalism. 

(g) Secularism. 

(4) The sovereign, democratic, republican structure. 

(i) Freedom and dignity of the individual. 

(j) Unity and integrity of the Nation. 

(k) The principle of equality, not every feature of equality, but the 
quintessence of equal justice. 

(I) The ‘essence’ of other Fundamental Rights in Part III. 

(m) The concept of social and economic justice—to build a welfare 
State; Part IV in toto. 

(n) The balance between Fundamental Rights and Directive Principles. 

(o) The Parliamentary system of government. 

(p) The principle of free and fair elections. 

(q) Limitations upon the amending power conferred by Art. 368. 

(r) Independence of the Judiciary but within the four corners of the 
Constitution and not beyond that. 

(s) Effective access to justice. 

(t) Powers of the Supreme Court under Arts, 32, 136, 141, 142. 

(u) Legislation seeking to n the awards made in exercise of the judicial 
power of the State by Arbitration Tribunals constituted under an Act. 

(v) Reasonableness.!? 

(w) Social justice. !! 

(x) Art. 21 r/w Arts. 14 and 19; Arts. 15 and 14 r/w Arts. 16(4), (4-A) &(4-B); 
Arts. 20 and 32, etc. including the principles or essence underlying them.!? 

(y) The balance provided for between the Part III (Fundamental Right) 
and the Part IV (Directive Principles).! ' 

Since its commencement on January 26, 1950, Constitution of India has 
been amended 94 times till June 2006 by passing Acts of Parliament in the 
A History of perier Pire by Art, 368 [see Table IV, post},'* 
Amendments of Since all these Amendment Acts have been men- 
the Constitution tioned, with full articulars, in Table IV, post, it is 
emoe 1950, needless to reproduce them in the present Chapter. 

Nevertheless, the p 43rd and the 44th Amenda must be given 

a lulter treatment in view of its serious repercussions 
Taon anua Ga E polices as well as the legal world. All previous 
amendments paled into insignificance after the passing 


List of basic list o 
features. 
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of the 42nd Amendment Act, 1976, which alone would illustrate how 
momentous is the amending power under the Indian Constitution, and how 
easy it is to change extensive and vital provisions of the Constitution, without 
any elaborate formalities, when the ruling Party has a comfortable majority in 
the two Houses of Parliament. ® 


The 42nd Amendment Act was practically a ‘revision’ of the 
Constitution, for the following reasons: 

(i) In extent, it introduced changes in the Preamble, as many as 53 Articles, as well 

as the 7th Schedule. 

(ii) As to substantive changes, it sought to change the vital principles underlying 

the 1949- Constitution: ^ 

L Judicial Review of ordinary laws. lt made, for the first time, a 
distinction between Union and State laws, for the purpose of challenging 
their constitutionality on the ground of contravention of any provision of the 
Constitution and provided, broadly, (a) that a High Court could not prono- 
unce invalid any Central law, incfuding subordinate legislation under such 
law, on the ground of unconstitutionality; (b) that the Supreme Court could 
not, in its jurisdiction under Art. 32, pronounce a State law as uncons- 
titutional, unless a Central law had also been challenged in such | pinum i 
If any law was made to implement any of the directives included in Part 
{Art. 31C] or in exercise of the new power under Art. 31D to ban anti- 
national activities or associations the validity of such law could not be 
challenged on the ground of contravention of Arts. 14, 19, 31. Above all, an 
artificial majority of Judges was required both in the Supreme Court and the 
High Courts, in order to pronounce a law to be unconstitutional and invalid. 


Il. Judicial Review 1 Constitution Amendment Acts. By amending 
al 


Art. 368, it was provided that a law, which is described as a Constitution 
Amendment Act, would be completely immune from challenge in a Court 
of law, whether on a procedural or substantive ground. Thus, even if such a 
Bill had not been passed in conformity with the procedure laid down in 
Art. 368 itself, nobody would be entitled to challenge it in any Court on that 
ground,—a position which is juristically absurd. 


III. Fundamental Duties. For the first time, a Chapter on Fundamental 
Duties [Art. 51A| was introduced in order to counteract the sweep of 
Fundamental Rights. Even though no sanction has been appended to these 
Duties, it is obvious that if a Court takes these Duties into consideration 
along with fundamental rights, the scope of the free play of the rights would, 
to that extent, be narrowed down. 


IV. Fundamental Rights devalued. By expanding the scope of Art. 31C, 
it was provided that if any law seeks to implement any of the Directive 
Principles included in Part IV, such law would be altogether immune from 
judicial review on the ground of contravention of Fundamental Rights. This 
is exactly the reverse of what was provided in the 1949-Constitution. The 
load on Fundamental Rights, in short, became ruthlessly heavy after the 
cumulative burden of Arts. 31A, 31B, 31C, 31D, 51A. 


When the Janata Party came to power towards the end of March, 1977, 

they sought to take early steps to fulfil their election 

The 43rd and 44th pledge to undo the extensive mischief which had been 
Amendments, done to the Constitution by the 42nd Amendment 
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Act, as outlined above. But owing to the fact that the Janata had no 
majority,—not to speak of a 2/3 majority,—in the Rajya Sabha, which was 
required to pass a Constitution Amending Bil under Art. 368,9 their 
attempts in this behalf were chequered an only partially successful. The 
first step was abortive, namely, that the 43rd Amendment Bill which was 
introduced in the Lok Sabha in April, 1977, had to be left over till the next 
Session, hoping to some more seats in the Rajya Sabha at the periodical 
election to be held to that House in the meantime. Eventually, the 43rd 
Amendment Act, 1977 was passed with the aid of the votes of 
Congress(O).!° The attitude of that Party, however, changed, when the next 
Bill bgr the 45th) was taken to the Rajya Sabha in 1978,10 as a result of 
which this Bill was enacted, only in a truncated shape, as the 44th 
Amendment Act, 1978, 

The changes made by the 43rd and the 44th Amendment Acts are 
summarised in Table IV, post. Briefly speaking, — 

(i) The 43rd Amendment Act, 1977, simply repealed those provisions 
which had been added by the 42nd Amendment Act to curb judicial review, 
€g., Arts. 31D, 32A, 144A, 226A, 228A, 

(i) The changes made by the 44th Amendment Act are more 
extensive: 


(a) It not only omitted some more of the Articles which had been 
inserted by the 42nd, e.g, Arts. 257A, 329A; but also made amendments in 
other Articles in order to restore those provisions to their ante-1976 text, e.g., 
Art. 226. 


(c) Since 
the A Am 


Pp by the 42nd 
eneficial, e.g, Art. 74(1); Art. 311. 


Of the subsequent amendments, the 73rd and 74th Amendment Act of 
The 73rd and 74th 1992 deserve special mention inasmuch as it has 
Amendments. introduced the electoral system for the composition of 
the units of local government below the tates, viz., 

the Panchayats in the rural areas, and the Municipalities in the urban areas. 


lt is evident that, instead of being rigid, as some critics supposed 
during the early days of the Constitution, the 
pesas quent e for amendment has rather proved to be too 
exible 
amendments have been mad 
Constitution. So long as the 
in Parliament and 


achieve political P which may 


appear to be unwholesome to the party in power. Judges may, of course, err 
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but, as has already been demonstrated, even the highest tribunal is likely to 
change its views in the light of further experience.!? In the absence of serious 
repercussions or emergent circumstances or a special contingency (e.g. to 
admit Sikkim—by the 35th and 36th Amendments), therefore, the process of 
constitutional amendment should not be resorted to for the purpose of 
overriding unwelcome judicial verdicts so often as would generate in the 
minds of the lay pe an irreverence for the Judiciary,—thus shaking the 
very foundation of constitutional government. 
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that enabled them to overcome the double majority safeguard in Art. 368(2), and to bring 
83 amendments in 50 years. The ri oya the double majority requirement has, on the 
other hand, been demonstrated by the difficulties which the Janata Government (1977-78) 
had to face to obtain the passage of an amendment bill to do away with the 
undemocratic features of the 42nd Amendment, on which they had the support of the 
consensus of enlightened public opinion. It is to be noted that— 

[2 Art, 368(2) requires that a Constitution Amendment Bill must be passed by the 
double majority in ind House of Parliament, so that if the Janata Government failed to 
obtain that majority in the Rajya Sabha, it could not resort to a ‘joint sitting’ of both 
Houses, as prescribed by Art. 108 in the case of ordinary legislation. 

(ne requirement of. double majority may be illustrated with the strength of the 
Janata Party in the Rajya Sabha in September, 1977. The Rajya Sabha having a total 

membership of 250 members (roughly,—under the first part of Art. 368(2) a 

Constitution Amendment Bill could be passed only if at least 126 members voted for it. 

But since the Janata Party had a following of 41 only (roughly) in the Rajya Sabha, they 

could not rely on their own strength, in obtaining a passage of such Bill. 

The second part of Art, 368(2) is no less, perhaps more, rigorous. It requires that 2/3 
of the members who are present on the date of voting on the Constitution Amendment 
Bill and actually tender their vote, must vote in favour of the Bill. If so, the Bill could be 

assed only if 168 members voted in its favour; and that was too much for the Janata 

Party commanding only 41 members of their own. 
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That is why the fate of the amendment Bill proposed by the Janata depended on the 
leasure of the Congress Party. In order to avoid opposition from the Congress (O), the 
anata Government, therefore, divided their proposals into two Bills. In the first instance, 

the less controversial proposals were included in the Bill which was passed in 1977 as the 
43rd Amendment Act. The next Bill (45th Bill, which became the 44th Amendment Act, 
1978), met with stiffer resistance because Congress(O) now joined hands with Congress(I) 
to sabotage the more vital parts of this latter Bill, —thus defeating, for instance, the Clause 
which sought to amend Art. 368 itself, —to introduce referendum. 

The same difficulty faced Mrs. Gandhi after her return to power in January, 1980. 
She failed to make wá substantial amendment to the Constitution before 1984 as she 
could not command the required majority in the Rajya Sabha |Statesman, 4-11-1982, 
p. 1] 

The Congress(I) Governments’ two Bills (64th and 65th Amendment Bills, 1989) to 
amend the Constitution to insert provisions regarding Nagarpalika and Panchayats fell 
through in the Rajya Sabha on 13-10-1989, being just two votes short of the required 
majority. The Lok Sabha had passed them on 10-8-1989. 

The Constitution (64th Amendment) Bill, 1990, relating to amendment of Art. 356 
in relation to Punjab, was passed by Rajya Sabha on 28-3-1990. 

In Lok Sabha (30th March, 1990) on the motion for consideration of the Bill only 
236 votes were in favour (5 against) e motion was declared as not carried for want of 
required majority (majority of the total membership of the House). A fresh Bill had to be 
brought for passing the amendment, 

Miss procedure prescribed by Art. 368(2), per se, cannot therefore be described as 
flexible. 
For a fuller treatment, see Author's Constitutional Amendment Acts, with a Critical Survey 
of the 42nd Constitution Amendment Act, 1976 (pp. 99-134). 
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Cf RAMASWAMI AIYAR'S Foreword to KRISHNASWAMI AIYAR'S Constitution and 
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- Thus, in Bengal Immunity Co. v. State of Bihar, (1955) 2 S.C.R. 603, the Supreme Court 
overruled its previous majority decision in State of Bombay v. United Motors, (1953) S.C.R. 
1069, as regards the power of a State in which goods are delivered for consumption to 
tax the sale or purchase of such goods though it is in the course of inter-State trade or 
commerce. It was observed in this case that there was no provision in the Constitution to 
bind the Supreme Court by its own decisions. 
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PART II 


Government of the Union 


CHAPTER 11 
THE UNION EXECUTIVE 


1. The President and the Vice-President. 
At the head of the Union Executive stands the President of India. 


The President of India is elected! by indirect election, that is, by an 
Election of electoral college, in accordance with the system of 
President proportional representation by means of the single 

transferable vote.? 


The electoral college? shall consist of— 


(a) The elected members of both Houses of Parliament; (b) the elected 
members of the Legislative Assemblies of the States; and (c) the 
elected members of the Legislative Assemblies of Union Territories 
of Delhi and Pondicherry [Art. 54]. 


As far as practicable, there shall be uniformity of representation of the 
different States at the election, according to the population and the total 
number of elected members of the Legislative Assembly of each State, and 
parity shall also be maintained between the States as a whole and the Union 
(Art. 55]. This second condition seeks to ensure that the votes of the States, 
in the aggregate, in the electoral college for the election of the President, 
shall be equal to that of the people of the country as a whole. In this way, 
the President shall be a representative of the nation as well as a 
representative of the people in the different States. It also gives recognition 
to the status of the States in the federal system. 


The system of indirect election was criticised by some as falling short of 
the democratic ideal underlying universal franchise, but indirect election was 
supported by the framers of the Constitution, on the following grounds— 


9 Direct election by an electorate of some 510 millions of people 
would mean a tremendous loss of time, energy and money. (ii) Under the 
system of responsible Government introduced by the Constitution, real 
power would vest in the ministry; so, it would be anomalous to elect the 
President directly by the people without giving him real powers.* 


In order to be qualified for election as President, a person must— 
alifications for (a) bea citizen of India; 
election as (b) have completed the age of thirty-five years; 


President 
(c) be qualified for election as a member of the 
House of the People; and 


[175] 
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(d) must not hold any office of profit under the Government of India or 
the Government of any State or under any local or other authority 
subject to the control of any of the said Government [Art. 58]. 


But a sitting President or Vice-President of the Union or the Governor 
of any State or a Minister either for the Union or for any State is not 
disqualified for election as President [Art. 58]. 


Term of Office of The President's term of office is five years from 
President, the date on which he enters Lp his office; but he is 
eligible for re-election? [Arts. 56-57]. 


The President's office may terminate within the term of five years in 
either of two ways— 


p By resignation in writing under his-hand addressed to the Vice- 
President of India, 


(ii) By removal for violation of the Constitution, by the process of 
impeachment [Art. 56]. The only ground for impeachment specified in 
Art. 61(1) is ‘violation of the Constitution’, 


An d: imc ier is a quasi-judicial procedure in Parliament. Either 
Procedure for Howse m ay prefer the charge of violation of the Consti- 
impeachment of ‘ution before the other House which shall then either 
the President. investigate the charge itself or cause the charge to be 

investigated. 


But the charge cannot be preferred by a House unless— 


(a) a resolution containing the proposal is moved after a 14 days’ notice 
in writing signed by not less than 1/4 of the total number of members of that 
House; and 


(b) the resolution is then passed by a majority of not less than 2/3 of the 
total membership of the House. 


The President shall have a right to appear and to be represented at 
such investigation. If, as a result of the investigation, a resolution is passed by 
not less than 2/3 of the total membership of the House before which the 
charge has been preferred declaring that the charge has been sustained, 
such resolution shall have the effect of removing the President from his 
office with effect from the date on which such resolution is passed [Art. 61]. 


Since the Constitution provides the mode and ground for removing the 
President, he cannot be removed otherwise than by impeachment, in 
accordance with the terms of Arts. 56 and 61. 


` The President shall not be a member of either House of Parliament or 

of a House of the Legislature of any State, and if a member of either House 

i of Parliament or of a House of the Legislature of any 

Qn o oe State be elected President, he shall be deemed to have 

vacated his seat in that House on the date on which 

he enters upon his office as President. The president shall not hold any other 
office of profit [Art. 59(1)]. 
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The President shall be entitled without — of rent to the use of his 


ndun and official residence and shall be also entitled to such 
iiijwances of emoluments, allowances and privileges as may be 
President. determined by Parliament by law (and until provision 

in that behalf is so made, such emoluments, allow- 
ances and privileges as are specified in the Second Schedule of the Cons- 
titution).° By passing the President's Emoluments and Pension (Amendment) 
Act, 1998, Parliament has raised the emoluments to Rs. 50,000/- per 
mensem. The emoluments and allowances of the President shall not be 
diminished during his term of office (Art. 59(3)]. 


The Amendment Act, 1998 referred to above also provides for the 
payment of an annual pension of Rs. 3,00,000 to a person who held office as 
President, on the expiration of his term or on resignation, provided he is not 
re-elected to the office. 


Vacancy in the A vacancy in the office of the President may be 
Office of caused in any of the following ways— 


reddent, (i) On the expiry of his term of five years. 
(i) By his death. 
(iii) By his resignation. 
(iv) On his removal by impeachment. 


v) Otherwise, eg, on the setting aside of his election as President 
[Art. 65(1)]. 


(a) When the vacancy is going to be caused by the expiration of the term 
of the sitting President, an election to fill the vacancy must be completed 
before the expiration of the term [Art. 62(1)]. But in order to prevent an 
‘interregnum’, owing to any possible delay in such completion, it is provided 
that the outgoing President must continue to hold office, notwithstanding 
that his term has expired, until his successor enters upon his office 
(Art. 56(1)(c)]. (There is no scope for the Vice-President getting a chance to 
act as President in this case.) 


(b) In case of a vacancy arising by reason of any cause other than the 
expiry of the term of the incumbent in office, an election to fill the vacancy 
must be held as soon as possible after, and in no case later than, six months 
from the date of occurrence of the vacancy. 


Immediately after such vacancy arises, say, by the death of the 
President, and until a new President is elected, as above, it is the Vice- 
President who shall act as President [Art. 65(1)]. It is needless to point out 
that the new President who is elected shall be entitled to the full term of five 
years from the date he enters upon his office. 


(c) Apart from a permanent vacancy, the President may be temporarily 
unable to discharge his functions, owing to his absence from India, illness or 
any other cause, in which case the Vice-President shall discharge his 
functions until the date on which the President resumes his duties [Art. 65(2)]. 
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The election! of the Vice-President, like that of the President, shall be 

p : indirect and in accordance with the s stem of 

ge ree of. Viop- proportional representation by means of the single 

transferable vote. But his election shall be different 

from that of the President inasmuch as the State Legislatures shall have no 

part in it. The Vice-President shall be elected by an electoral college 
consisting of the members of both Houses Parliament [Art. 66(1)]. 


As in the case of the President, in order to be qualified to be elected as 

d Vice-President, a person must be (a) a citizen of India; 

a Mace, fe (b) has completed 35 years of age; and (c) must not hold 

President. an office of profit save that of dent, Vice-President, 
Governor or Minister for the Union or State [Art. 66]. 


But while in order to be a President, a person must be qualified for 
election as a member of the House of the feos in order to be Vice- 
President, he must be qualified for election as a member of the Council of 
States. The reason for this difference. is obvious, namely, that the Vice- 
President is normally to act as the Chairman of the Council of States. 


There is no bar to a member of the Union or State Legislature being 
elected President or Vice-President, but the two offices 
iste of Cannot be combined in one person. In case a member 
Legislature may Of the Legislature is elected President or Vice- 
become President President, he shall be deemed to have vacated his seat 
or Vice-President. in that House of the Le slature to which he belongs 
on the date on which he enters upon his office as 

President or Vice-President [Arts. 59(1); 66(2)]. 


The term of office of the Vice-President is five years. His office may 

$ terminate earlier that the fixed term either by 

Vent Otis of resignation or by removal. A formal impeachment is 

y not required for his removal. He may be removed by 

a resolution of the Council of States passed by a majority of its members and 
agreed to by the House of People [Art. 67, Prov. yl 


Though there is no specific provision (corresponding to Art. 57 

making a Vice-President sige for re-election, the Bxplanation to Art. 

suggests that a sitting Vice-President is eligible for re-election and Dr. S. 
akrishnan was, in fact, elected for a second term in 1957. 


The Vice-President is the highest dignitary of India, coming next after 
the President [see Table IX]. No functions are, however, attached to the 

T office of the Vice-President as such. The normal 
Uunctions of the function of the Vice-President is to act as the ex-officio 
Vice-President, Chairman of the Council of States. But if there occurs 
any vacancy in the office of the President by reason of his death, dee am 
removal or otherwise, the Vice-President shall act as President until a new 
President is elected and enters upon his office [Art, 65(1)]. 


The Vice-President shall discharge the functions of the President during the 
temporary absence of the President, illness or any other cause by reason of which 
he is unable to discharge his functions [Art. 65(2)]. No machinery having been 
prescribed by the Constitution to determine when the President is unable to 
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discharge his duties owing to absence from India or a like cause, it becomes a 
somewhat delicate matter as to who should move in the matter on the any 
p occasion. It is to be noted that this provision of the Constitution has not 

en put into use prior to 20th June, 1960, though President, Dr. Rajendra 
Prasad had been absent from India for a considerable period during his foreign 
tour in the year 1958. It was during the 15-day visit of Dr. Rajendra Prasad 
to the Soviet Union in June 1960, that for the first time, the Vice-President, 
Dr. Radhakrishnan was given the opportunity of acting as the President 
owing to the ‘inability’ of the President to discharge his duties. 


The second occasion took place in May, 1961, when President 
Rajendra Prasad become seriously ill and incapable of discharging his 
functions. After a few days of crisis, the President himself suggested that the 
Vice-President should discharge the functions of the President until he 
resumed his duties. It appears that the power to determine when the 
President is unable to discharge his duties or when he should resume his 
duties has been understood to belong to the President himself. In the event 
of occurrence of vacancy in the office of both the President and the Vice- 
President by reason of death, resignation, removal etc. the Chief Justice of 
India or in his absence the seniormost Judge of the Supreme Court available 
shall discharge the functions until a new President is elected. In 1969 when 
on the death of Dr. Zakir Hussain, the Vice-President Shri V. V. Giri 
resigned, the Chief Justice Shri HIDYATULLAH discharged the functions from 
20-7-1969. 


When the Vice-President acts as, or discharges the functions of the 
AE President, he gets the emolument of the President; 
otherwise; the gets the salary of the chairman of the 

Council of States.® 


When the Vice-President thus acts as, or discharges the functions of the 
President he shall cease to perform the duties of the Chairman of the 
Council of States and then the Deputy Chairman of the Council of States 
shall acts as it Chairman [Art. 91]. 


Determination of doubts and disputes relating to 
petes uude the election of a President or Vice-President is dealt 
to or connected with in Art. 71, as follows— 

m haat eer ee (a) Such disputes shall be decided by the Supre- 


Vice-President. in Court whose jurisdiction shall be exclusive and 
inal, 


(b) No such dispute can be raised on the ground of any vacancy in the 
electoral college which elected the President or Vice-President. 


(c) If the election of a President or Vice-President is declared void by 
the Supreme Court, acts done by him prior to the date of such decision of 
the Supreme Court shall not be invalidated. 


(d) Barring the decision of such disputes, other matters relating to the 
election of President or Vice-President may be regulated by law made by 
Parliament. 
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2. Powers and duties of the President. 


v — The Constitution says that the *executive power 
i of the Ofthe Union shall be vested in the President" [Art. 53]. 


esident. The President of India shall thus be the head of the 
‘executive power’ of the Union. 


The ‘executive power’ primarily means the execution of the laws enacted 
by the Legislature, but the business of the Executive in a modern State is not 
as simple as it was in the days of Aristotle. Owing to the manifold expansion 
of the functions of the State, all residuary functions have practically passed 
into the hands of the Executive. The executive power may, therefore, be 
shortly defined as *the power of carrying on the business of government' or 
‘the administration of the affairs of the State’, excepting functions which are 
vested by the Constitution in any other authority. The ambit of the executive 
power has been thus explained by our Supreme Court?— 

“It may not be possible to frame an exhaustive definition of what executive 

function means and implies. Ordinarily the executive power connotes the residue 

of governmental functions that remain after legislative and judicial functions are 
taken away, subject, of course, to the provisions of the Constitutions or of any law... 

The executive function comprises both the determination of the policy as well 
as carrying it into execution, the maintenance of order, the promotion of social and 
economic welfare, the direction of foreign policy, in fact, the carrying on or 
supervision of the general administration of the State,”” 


Before we take up an analysis of the different powers of the Indian 
President, we should note the constitutional limitations 


Constitutional on Under which he is to exercise his executive powers. 


limitations 
President's Firstly, he must exercise these powers accordin 
PE to the Constitution [4r. 53(1). Thus, Art. Qs 
explicity requires that Ministers (other than the Prime Minister) can be 
tnpoioed by the President only on the advice of the Prime Minister. There 
will be a violation of this provision if the President appoints a person as 
Minister from outside the list submitted by the Prime Minister. If the 
President violates any of the mandatory provisions of the Constitution, he 
will be liable to be removed by the process of impeachment. 


Secondly, the puacpiye pomem shall be exercised by the President of 


India in accordance with the advice of his Council of Ministers [Art. 74(1)]. 


I. Prior to 1976, there was no express provision in the Constitution that 
the President was bound to act in accordance with the advice tendered b 
the Council of Ministers, though it was judicially 
bcn Aena established? that the President of India was not a real 
executive, but a constitutional head, who was bound 
to act according to the advice of Ministers, so long as they commanded the 
confidence of the majority in the House of the People [Art. 75(3)].!° The 
42nd Amendment Act, 1976 amended Art. 74(1) to clarify this position. 


Article 74(1), as so amended, reads: 


“There shall be a Council of Ministers with the Prime Minister at the head 
to aid and advise the President who shall, in the exercise of his functions, act in 
accordance with such advice." 
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The word 'shall makes it obligatory for the President to act in 
accordance with ministerial advice. 


II. The Janata Government retained the foregoing text of Art. 74(1), as 

amended by the 42nd Amendment Act. But by the 

=, Amend- 44+) Amendment Act, a Proviso was added to 
Art. 74(1) as follows: 


“Provided that the President may require the Council of Ministers to 
reconsider such advice, either aeran or otherwise, and the President shall act 
in accordance with the advice tendered after such reconsideration.” 


The net result after the 44th Amendment, therefore, is that except in 
certain marginal cases referred to by the Supreme Court! (to be noticed 
presently), the President shall have no power to act in his discretion in any 
case. He must act according to the advice given to him by the Council of 
Ministers, headed by the Prime Minister, so that refusal to act according to 
such advice will render him liable to impeachment for violation of the 
Constitution. This is subject to the President's power to send the advice 
received from the Council of Ministers, in a particular case, back to them for 
their reconsideration; and if the Council of Ministers adhere to their 
previous advice, the President shall have no option but to act in accordance 
with such advice. The power to return for reconsideration can be exercised 
only once, on the same matter. 


It may be said, accordingly, that the powers of the President will be the 
owers of his Ministers, in the same manner as the prerogatives of the 
glish Crown have become the ‘privileges of the people’ (Dicey).! An 
inquiry into the powers of the Union Government, therefore, presupposes an 
inquiry into the provisions of the Constitution which vest powers and 
functions in the President. 


The various powers that are included within the comprehensive 
expression ‘executive power’ in a moder State have been classified by 
political scientists under the following heads: 


(a) Administrative power, ie., the execution of the laws and the 
administration of the departments of government. 


(b) Military power, ie, the command of the armed forces and the 
conduct of war. 


(c) Legislative power, ie, the summoning, prorogation, etc., of the 
legislature, initiation of and assent to legislation and the like. 


(d) Judicial power, ie, granting of pardons, reprieves, etc., to persons 
convicted of crime. 


The Indian Constitution, by its various provisions, vests power in the 
hands of the President under each of these heads, subject to the limitations 
just mentioned. 


L The Administrative Power. In the matter of administration, not being a 
real head of the Executive like the American President, the Indian President 
shall not have any administrative function to discharge nor shall he have that 
power of control and supervision over the Departments of the Government 
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as the American President possesses. But though the various Departments of 
Government of the Union will be carried on under the control and 
responsibility of the respective Ministers in charge, the President will remain 
the eer head of the administration, and as such, all executive action of 
the Union must be expressed to be taken in the name of the President. The 
only mode of ascertaining whether an order or instrument is made by the 
Government of India will be to see whether it is expressed in the name of 
the President and authenticated in such manner as may be prescribed b 
rules to be made by the President [Art. 77]. For the same reason, al 
contracts and assurances of property made on behalf of the Government of 
India must be expressed to be made by the President and executed in such 
manner as the President may direct or authorise [Art. 299]. 


Again, though he may not be the ‘real’ head of the administration, all 
officers of the Union shall be his 'subordinates' [Art. 53(1)] and he shall have 
a right to be informed of the affairs of the Union [Art. 78(b)]. 


The administrative power also includes the power to appoint and remove 
the high dignitaries of the State. Under our Constitution, the President shall 
have the power to appoint—(i) The Prime Minister of India. (ii) Other 
Ministers of the Union. (ii) The Attorney-General for India. iv) The 
Comptroller and Auditor-General of India. M The Judges of the Supreme 
Court. (vi) The Judges of the High Courts of the States. (vii) The Governor 
of a State. (vii) A Commission to investigate interference with water- 
supplies. (ix) The Finance Commission. (x) The Union Public Service 


Commission and Joint Commissions for a group of States, (xi) The Chief 


Election Commissioner and other members of the Election Commission. 
(xii) A Special Officer for the Scheduled Castes and Tribes. (xiii) A 
Commission to report on the administration of Scheduled Areas. (xiv) A 
Commission to investigate into the condition of backward classes. (xv) A 
Commission on Official Language. (xvi) Special Officer for linguistic 
minorities, 


In making some of the appointments, the President is required by the 
Constitution to consult persons other than his ministers as well. Thus, in 
appointing the Judges of the Supreme Court the President shall consult the 
Chief Justice of India and such other Judges of the Supreme Court and of 
the High Courts as he may deem necessary [Art. 124(2)], These conditions 
will be referred to in the proper places, in connection with the different 
offices, 


The President shall also have the power to remove (i) his Ministers, 
individually; (ii) the Attorney-General for India; (iii) the Governor of a State; 
(iv) the Chairman or a member of the Public Service Commission of the 
Union or of a State, on the report of the Supreme Court; (v) a Judge of the 
Supreme Court or of a High Court or the Election Commissioner, on an 
address of Parliament. 


It is to be noted that besides the power of appointing the above 

Nö ‘Spoils SPecifed functionaries, the Indian Constitutions does 
System’. P?'* not vest in the President any absolute power to appoint 
inferior officers of the Union as is to be found in the 

American Constitution. The Indian Constitution thus seeks to avoid the 
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undesirable ‘spoils system’ of America, under which about 20 per cent of the 
federal civil offices are filled in by the President, without consulting the Civil 
Service Commission, and as a reward for party allegiance. The Indian 
Constitution avoids the vice of the above system by making the ‘Union 
Public Services and the Union Public Service Commission'—a legislative 
subject for the Union Parliament, and by making it obligatory on the part of 
the President to consult the Public Service Commission in matters relating to 
appointment [Art. 320(3)], except in certain specified cases. If in any case the 
President is unable to accept the advice of the Union Public Service 
Commission, the Government has to explain the reasons therefor in 
Parliament. In the matter of removal of the civil servants, on the other hand, 
while those serving under the Union hold office during the President's 
pleasure, the Constitution has hedged in the President's pleasure by laying 
down certain conditions and procedure subject to which only the pleasure 
may be exercised [Art. 311(2)]. 


Il. The Military Power. The military powers of the Indian President shall 
be lesser than those of either the American President or of the English 
Crown. 


The Supreme command of the Defence Forces is, of course, vested in 
the President of India, but the Constitution expressly lays down that the 
exercise of this power shall be regulated by law [Art, 53(2)]. This means that 
though the President may have the power to take action as to declaration of 
war or peace or the employment of the Defence Forces, it is competent for 
Parliament to regulate or control the exercise of such powers. The 
President’s powers as Commander-in-Chief cannot be construed, as in the 
U.S.A., as a power independent of legislative control. 


Secondly, since the Constitution enjoins that certain acts cannot be done 
without the authority of law, it must be held that such acts cannot be done 
by the President without approaching Parliament for sanction, ¢.g., acts 
which involve the expenditure of money [Art 114(3)], such as the raising, 
training and maintenance of the Defence Forces. 


III. The Diplomatic Power. The diplomatic power is a very wide subject 
and is sometimes spoken of as identical with the power over foreign or 
external affairs, which comprise “all matters which bring the Union into 
relation with any foreign country". The legislative power as regards these 
matters as well as the power of making treaties and implementing them, of 
course, belongs to Parliament. But though the final power as regards these 
things is vested in Parliament, the Legislature cannot take the initiative in 
such matters, The task of negotiating treaties and agreements with other 
countries, subject to ratification by Parliament, will thus belong to the 
President, acting on the advice of his Ministers. 


Again, though diplomatic representation as à subject of legislation 
belongs to Parliament, like the heads of other States, the President of India 
will represent India in international affairs and will have the power of 
appointing Indian representatives to other countries and of receiving 
diplomatic representatives of other States, as shall be recognised by 
Parliament. 


INTRODUCTION TO THE CONSTITUTION OF INDIA — [CHAP. 11 


IV. Legislative Powers. Like the Crown of England, the President of 
India is a component part of the Union Parliament and here is one of the 
instances where the Indian Constitution departs from the principle of 
Separation of Powers underlying the Constitution of the United States. The 
legislative powers of the Indian President, of course according to ministerial 
: Mss [4ri. 74(1)] are various and may be discussed under the following 

eads: 


(a) Summoning, Prorogation, Dissolution. 


Like the English Crown our President shall have the power to summon 
or prorogue the Houses of Parliament and to dissolve the lower House." He 
shall also have the power to summon a joint sitting of both Houses of 
Parliament in case of a deadlock between them |[Arts. 85, 108]. 


(b) The Opening Address. 


The President shall address both Houses of Parliament assembled 
together, at the first session after each general election to the House of the 
People and at the commencement of the first session of each year, and 
"inform Parliament of the causes of its summons" [Art. 87]. 


The practice during the last five decades shows that the President's 
Opening Address is being used for purposes similar to those for which the 
‘Speech from the Throne’ is und in England, viz, to announce the 
programme of the Cabinet for the session and to raise a debate as to the 
rese outlook and matters of general policy or administration. Each 

ouse is empowered by the Constitution to make rules for allotting time"for 


discussion of the matters referred to in such address and for the precedence 
of such discussion over other business of the House." 


(c) The Right to Address and to send Messages. 


Besides the right to address a joint sitting of both Houses at the 
commencement of the first session, the President shall also have the right to 
address either House or their joint sitting, at any time, and to require the 
attendance of members for this purpose e 86(1)]. This right is no doubt 
borrowed from the English Constitution, but there it is not exercised by the 
Crown except on ceremonial occasions. 


Apart from the right to address, the Indian President shall have the 
right to send messages to either House of Parliament either in regard to any 
pending Bill or to other matter, and the House must then consider the 
message “with all convenient despatch” Art. 86(2)], Since the time of 
George III, the English Crown has ceased to take any part in legislative or to 
influence it and messages are now sent only on formal matters. The 
American President, on the other hand, possesses the right to recommend 
legislative measures to Congress by messages though Congress is not bound 
to accept them. 


The Indian President shall have the power to send messages not only 
on legislative matters but also ‘otherwise’. Since the head of the Indian 
Executive is represented in Parliament by his Ministers, the power given to 
the President to send messages regarding legislation may appear to be 
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superfluous, unless the President has the freedom to send message differing 
from the Ministerial policy, in which case again it will open a door for 
friction between the President and the Cabinet. 


It is to be noted that during the fifty nine years of the working of our 
Constitution, the President has not sent any message to Parliament nor addressed 
it on any occasion other than after each general election and at the opening 
of the first session each year. 


(d) Nominating Members to the Houses. 


Though the main composition of the two Houses of Parliament is 
elective, either direct or indirect, the President has been given the power to 
nominate certain members to both the Houses upon the supposition that 
adequate representation of certain interests will not be possible through the 
competitive system of election. Thus, 


(i) In the Council of States, 12 members are to be nominated by the 
President from persons having special knowledge or practical experience of 
literature, science, art and social service [47t. 80(1)]. (ii) The President is also 
empowered to nominate not more than two members to the House of the 
People from the Anglo-Indian community, if he is of opinion that the Anglo- 
Indian community is not adequately represented in that House [4rt. 331]. 


(e) Laying Reports, etc., before Parliament. 


The President is brought into contact with Parliament also through his 
power and duty to cause certain reports and statements to be laid before 
Parliament, so that Parliament may have the opportunity of taking action 
upon them. Thus, it is the duty of the President to cause to be laid before 
Parliament—(a) the Annual Financial Statement (Budget) and the 
Supplementary Statement, if any; (b) the report of the Auditor-General 
relating to the accounts of the Government of India; (c) the 
recommendations made by the Finance Commission, together with an 
explanatory memorandum of the action taken thereon; (d) the report of the 
Union Public Service Commission, explaining the reasons where any advice 
of the Commission has not been accepted; (e) the report of the Special 
Officer for Scheduled Castes and Tribes; (f) the report of the Commission 
on backward classes; (g) the report of the Special Officer for linguistic 
minorities. 

(f) Previous sanction to legislation. 


The Constitution requires the previous sanction or recommendation of 
the President for introducing legislation on some matters, though, of course, 
the Courts are debarred from invalidating any legislation on the ground that 
the previous sanction was not obtained, where the President has eventually 
assented to the legislation [Art. 255]. These matters are: 


(i) A Bill for the formation of new States or the alteration of boundaries, 
etc., of existing States [Art. 3]. The exclusive power of recommending such 
legislation is given to the President in order to enable him to obtain the 
views of the affected States before initiating such legislation. 


INTRODUCTION TO THE CONSTITUTION OF INDIA [CHAP. 11 


Pr (ii) A n ne for any of the matters specified in Art. 31A(1) 
ov. 1 to 31A(1)]. 


(iii) A Money Bill [4rt. 117(1)]. 


(iv) A Bill which would involve expenditure from the Consolidated 
Fund of India even though it may not, strictly speaking, be a Money Bill 
[Art. 117(3)]. 


(v) A Bill affecting taxation in which States are interested, or affecting 
the principles laid down for distributing moneys to the States, or varying the 
meaning of the expression of ‘agricultural income’ for the purpose of 
taxation of income, or imposing a surcharge for the purposes of: the Union 
under Chap. I of Part XII [Art. 274(1)]. 


(vi) State Bills imposing restrictions upon the freedom of trade 
[Art. 304, Proviso]. 


(g) Assent to legislation and Veto. 


(A) Veto over Union Legislation. A Bill will not be an Act of the Indian 
arliament unless and until it receives the assent of the 
dd. Mise President. When a Bill is presented to the President, 
after its passage in both Houses of Parliament, the 

President shall be entitled to take any of the following three steps: 


(i) He may declare his assent to the Bill; or 
(ii) He may declare that he withholds his assent to the Bill; or 


(ii) He may, in the case of Bills other than Money Bills, return the Bill 
for reconsideration of the Houses, With or without a message suggesting 
amendments. A Money Bill cannot be returned for reconsideration. 


In case of (iii), if the Bill is passed again by both House of Parliament 
with or without amendment and again presented to the President, it would 
be obligatory upon him to declare his assent to it [Art. 111]. 


possessed by the Crown in England, it 
has never been used since the time of Queen Anne. 


Where, however, the Executive and the Legislature are separate and 
independent from each other, the Executive, not being itself responsible for 
the legislation, should properly have some control to prevent undesirable 
legislation. Thus, in the United States, the President's power of veto has been 
supported on various grounds, such as (a) to enable the President to protect 
his own office from aggressive legislation; (b) to prevent a particular 
legislation from being placed on the statute book which the President 
considers to be unconstitutional (for though the Supreme Court possesses 
the power to nullify a statute on the ground of unconstitutionality, it can 
exercise that power only in the case of clear violation of the Constitution, 


"smu A 


g 


"3 ma 27580 


a. "mw "UM eee E. 8 4 €9- 


CHAP. 11] THE UNION EXECUTIVE 187 


regardless of any question of policy, and only if a proper proceeding is 
brought before it after the statute comes into effect); Si to check Donar: 
which he deems to be practically inexpedient or, which he thinks does not 
represent the will of the American people. 


From the standpoint of effect on the legislation, executive vetos have 
been classified as absolute, qualified, suspensive and pocket vetos. 


(B) Absolute Veto. The English Crown possesses the prerogative of 
absolute veto, and if it refuses assent to any bill, it cannot become law, 
notwithstanding any vote of Parliament. But this veto power of the Crown 
has become obsolete since 1700, owing to the development of the Cabinet 
system, under which all public legislation is initiated and conducted in the 
Legislature by the Cabinet. Judged by practice and usage, thus there is at 
present no executive power of veto in England. 


(C) Qualified Veto. A veto is ‘qualified’ when it can be overridden by 
an extraordinary majority of the Legislature and the Bill can be enacted as 
law with such majority vote, overriding the executive veto. The veto of the 
American President is of this class. When a Bill is presented to the President, 
he may, if he does not assent to it, return the Bill within 10 days, with a 
statement of his objections, to that branch of Congress fr whtefrif originated. 
Each House of Congress then reconsiders the Bill and if it is adopted again 
in each House, by a two-thirds vote of the memb sent,—the Bill 
becomes a laweofwithstanding the absence of the Presidents signature. 
The qualified veto is then overridden. But if it fails to obtain that two-thirds 
majority, the veto stands and the Bill fails to become law. In the result, the 

ualified veto serves as a means to the Executive to point out the defects of 
the legislation and to obtain a reconsideration by the Legislature, but 
ultimately the extraordinary majority of the Legislature prevails. The 
qualified veto is thus a useful device in the United States where the 
Executive has no power of control over the Legislature, by prorogation, 
dissolution or otherwise. Í 


(D) Suspensive Veto. A veto is suspensive when the executive veto can 
be overridden by the Legislature by an ey majority. To this type 
belongs the veto power of the French President Tl, upon a reconsideration, 
Parliament passes the Bill again By à simple majority, the President has no 
option but to promulgate it. 

(E) Pocket Veto. There is a fourth type of veto called the ‘pocket veto’ 
which is possessed by the American President. When a Bill is presented to 
him, he may neither sign the Bill nor return the Bill for reconsideration 
within 10 days. He may simply let the Bill lie on his desk until the ten-day 
limit has expired. But, if in the meantime, Congress has adjourned (ie., 


before expiry of the period of ten-days from presentation of the Bill to the 
President), the Bill fails to become a law. This method is known as the 
‘pocket veto’, for, by simply withholding a Bill presented to the President 

uring the last few days of the session of Congress the President can prevent 
Ge Bill to become a MM 
—MM— — — 


The veto power of the Indian President is a 
combination of the absolute, suspensive and pocket 
vetos. Thus,— 


In India. 
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(i) As in England, there would be an end to a Bill if the President declares 
that he withholds his assent from it. Though such refusal has become obsolete in 
England since the growth of the Cabinet system under which it is the Cabinet 
itself which is to initiate the legislation as well as to advise a veto, such a 


provision was made in the Government of India Act, peiora d 
introduction of full Ministerial responsibility, the same provisión has been 
corporated in the Constitution of India. Normally, this power will be 
"ande ab didicerat “ovale n nubes! Bills. In the case of a 
Government Bill, a situation may, however, be imagined, where after the 
passage of a Bill and before it is assented to by the President, the Ministry 
resigns and the next Council of Ministers, commanding a majority in 
Parliament, advises the President to use his veto power against the Bill. In 
such a contingency, it would be constitutional on the part of the President to 
use his veto power even though the Bill had been duly passed by 
Parliament.!? 


(ii) If, however, instead of refusing his assent outright, the President 
remits the Bill or any portion of it for reconsideration, a re-passage of the Bill 
by an ordinary zi caus eee compel the President to give his assent. This 
power of the Indian President, thus, differs from the qualified veto in the 
United States insofar as no extraordinary majority is required to effect the 
enactment of a returned Bill. The effect of a return by the Indian President 
its thus merely ‘suspensive’. [As has been stated earlier, this power is not 
available in the case of Money Bills.] 


(iii) Another point to be noted is that the Constitution does not 
prescribe any time-limit within which the President is to declare his assent or 
refusal, or to return the Bill. Article 111 simply says that if the President 
wants to return the Bill, he shall do it ‘as soon as possible’ after the Bill is 
presented to him. By reason of this absence of a time-limit, it seems that the 
Indian President would be able to exercise something like a ‘pocket veto’, 
by simply keeping the Bill on his desk for an indefinite time,'* particularly, if 
he finds that the Ministry is shaky and is likely to collapse shortly. 


(F) Disallowance of State legislation. Besides the power to veto Union 
legislation, the President of India shall also have the power of disallowance 
or return for reconsideration of a Bill of the State Legislature, which may 
have been reserved for his consideration by the Governor of the State [Art. 
201]. 


Reservation of a State Bill for the assent of the President is a 
discretionary pavon of the Governor of a State. In the case of any Bill 
presented to the Governor for his assent after it has been passed by both 
Houses of the Legislature of the State, the Governor may, instead of giving 
his assent or withholding his assent, reserve the Bill for the consideration of 
the President. 


In one case reservation is compulsory, viz, where the law in question 
would derogate from the powers of the High Court under the Constitution 
[4rt. 200, 2nd Proviso]. 


In the case of a Money Bill so reserved, the President may either 
declare his assent or withhold his assent. But in the case of a Bill, other than 
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a Money Bill, the President may, instead of declaring his assent or refusing 
it, direct the Governor to return the Bill to the Legislature for reconsi- 
deration. In this latter case, the Legislature must reconsider the Bill within 
six months and if it is passed again, the Bill shall be presented to the 
President again. But it shall not be obligatory upon the President to give his 
assent in this case too [Art. 201]. 


It is clear that a Bill which is reserved for the consideration of the 
President shall have no legal effect until the President declares his assent to 
it. But no time limit is imposed by the Constitution upon the President either 
to declare his assent or that he withholds his assent. As a result, it would be 
open to the President to keep a Bill of the State Legislature pending at his 
hands for an indefinite T of time, without expressing his mind. 


In a strictly Federal Constitution like that of the United States, the States 
are autonomous within their sphere and so there is no scope for the Federal 
Disallowance of Executive to veto measures passed by the State 
State legislation. Legislatures. Thus, in the Constitution of Australia, 

too, there is no provision for reservation of a State Bill 
for the assent of the Governor-General and the latter has no power to 
disallow State Legislation. 


But /ndia has adopted a federation of the Canadian type. Under the 
Canadian Constitution the Governor-General has the power not only of 
refusing his assent to a Provincial legislation, which has been reserved by the 
Governor for the signification of the Governor-General's assent, but also of 
directly disallowing a Provincial Act, even where it has not been reserved by 
the Governor for his assent. These powers thus give the Canadian Governor- 
General a control over Provincial legislation, which is unknown in the 
United States of America or Australia. This power has, in fact, been 
exercised by the Canadian Governor-General not only on the ground of 
encroachment upon Dominion powers, but also on grounds of policy, such 
as injustice, interference with the freedom of criticism and the like. The 
Provincial Legislature is to this extent subordinate to the Dominion 
Executive. 


There is no provision in the Constitution of India for a direct 
disallowance of State legislation by the Union President, but there is 
provision for disallowance of such bills as are reserved by the State Governor 
for assent of the President. The President may also direct the Governor to 
return the Bill to the State Legislature for reconsideration; if the Legislature 
again passes the Bill by an ordinary majority, the Bill shall be presented 
again to the President for his reconsideration. But if he refuses his assent 
again, the Bill fails. In short, there is no means of overriding the President's 
veto, in the case of State legislation. So, the Union's control over State 
legislation shall be absolute, and no grounds are limited by the Constitution 
upon which the President shall be entitled to refuse his assent. As to 
reservation by the Governor, it is to be remembered that the Governor is a 
nominee of the President. So, the power of direct disallowance will be 
virtually available to the President through the Governor. 
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These powers of the President in relation to State legislation will thus 
serve as one of the bonds of Central control, in a federation tending towards 
the unitary type. 


(h) The Ordinance-making Power. 


The President shall have the power to legislate by Ordinances at a time 
when it is not possible to have a Parliamentary enactment on the subject, 
immediately [Art. 123]. 


The ambit of this Ordinance-making power of the President is co- 
extensive with the legislative powers of Parliament, that is to say, it may 
relate to any subject in respect of which Parliament has the right to legislate 
and is subject to the same constitutional limitations as legislation by 
Parliament. Thus, an Ordinance cannot contravene the Fundamental Rights 
any more than an Act of Parliament. In fact, Art.13(3)(a) doubly ensures this 
position by laying down that * ‘law’ includes an ‘Ordinance’.” 


Subject to this limitation, the Ordinance may be of any nature as 
Parliamentary legislation may take, eg, it may be retrospective or may 
amend or repeal any law or Act of Parliament itself. Of course, an 
Ordinance shall be of temporary duration. 


This independent power of the Executive to legislate by Ordinance is a 
relic of the Government of India Act, 1935, but the provisions of the 
Constitution differ from that of the Act of 1935 in several material respects as 
follows: 


Firstly, this power is to be exercised by the President on the advice of 
his Council of Ministers (and not in the exercise of his ‘individual judgment’ 
as the Governor-General was empowered to act, under the Government of 
India Act, 1935). 


Secondly, the Ordinance must be laid before Parliament when it 
reassembles, and shall automatically cease to have effect at the expiration of 
six weeks from the date of re-assembly unless disapproved earlier by 
Parliament. In other words an Ordinance can exist at the most only for six 
weeks from the date of re-assembly. If the Houses are summoned to re- 
assemble on different dates the period of six weeks is to be counted from the 
later of those dates. 


Thirdly, the Ordinance-making power will be available to the President 
only when either of the two Houses of Parliament has been prorogued or is 
otherwise not in session, so that it is not possible to have a law enacted by 
Parliament. He shall have no such power while both Houses of Parliament 
are in session. The President's Ordinance-making power under the 
Constitution is, thus, no? a co-ordinate or parallel power of legislation 
available while the Legislature is capable of legislating. 


Any legislative power of the executive (independent of the legislature) 
is unimaginable in the U.S.A., owing to the doctrine of Separation of Powers 
underlying the American Constitution and even in England, since the Case 
of Proclamations [(1610) 2 St. Tr. 723]. But the power to make Ordinances 
during recesses of Parliament has been justified in Jndia, on the ground that 
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the President should have the power to meet with a pressing need for 
legislation when either House is not in session. 


“It is not difficult to imagine cases where the powers conferred by the ordinary law 
existing at any particular moment may be difficult to deal with a situation which 
may suddenly and immediately arise. ‘The Executive must have the power to issue 
an Ordinance as the Executive cannot deal with the situation by resorting to the 
ordinary process of law because the Legislature is not in session." 


Even though the legislature is not in session, the President cannot 
promulgate an Ordinance unless he is satisfied that there are circumstances 
which render it necessary for him to take ‘immediate action’, Clause (1) of 
Art. 123 says— 
*If at any time, except when both Houses of Parliament are in session, the 
President is satisfied that circumstances exist which render it necessary for him to 
take immediate action, he may promulgate such Ordinances as the circumstances 
appear to him to require." 


But ‘immediate action’ has no necessary connection with an 
Pomibilit of abuse ‘emergency’ such as is referred to in Art. 352. Hence, 
of the Ordinance the promulgation of an Ordinance is not dependent 
making power. upon the existence of an armed rebellion or external 
aggression. The only test is whether the circumstances which call for the 
legislation are so serious and imminent that the delay involved in 
summoning the Legislature and getting the measure passed in the ordinary 
course of legislation cannot be tolerated. But the sole judge of the question 
whether such a situation has arisen is the President himself and it was held in 
some earlier cases a Court cannot enquire into the propriety of his 
satisfaction even where it is alleged that the power was not exercised in good 
faith.'° 

But if on the expiry of an Ordinance it is repromulgated and this is 


done repeatedly then it is an abuse of the power and a fraud on the 
Constitution. '? 


In Cooper’s case,'® however, the Supreme Court expressed the view that 
the genuineness of the President's satisfaction could possibly be challenged 
in a court of law on the ground that it was mala fide, e.g, where the 
President has prorogued a House of Parliament in order to make an 
Ordinance relating to a controversial matter, so as to by-pass the verdict of 
the Legislature. 


(I) The Indira Government wanted to silence any such judicial 


. interference in the matter of making an Ordinance by 
o ui pd inserting Cl. (4) in Art. 123, laying down that the 
President's satisfaction shall be final and could not be 

questioned in any Court on any ground. 


(II) The Janata Government overturned the foregoing change. The net 

result is that the observation in Cooper's case’? re- 

ig Amend- ters the field and the door for judicial interference 

in a case of mala fides is reopened,'® To establish 

mala fides may not be an easy affair; but the revival of Cooper’s observation!? 

may serve as a potential check on any arbitrary power to prorogue the 
House of Parliament in order to legislate by Ordinance. 
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It is true that when the Ordinance-making power is to be exercised on 
the advice of a Ministry which commands a majority in Parliament, it makes 
little difference that the Government seeks to legislate by an Ordinance 
instead of by an Act of Parliament, because the majority would have 
ensured a at passage of the measure through Parliament even if a Bill had 
been brought instead of promulgating the Ordinance. But the argument 
would not hold good where the Government of the day did not carry an 
overwhelming majority. Article 123 would, in such a situation, enable the 
Government to enact a measure for a temporary period by an Ordinance, 
not being sure of support in Parliament il. a Bill had been brought. Even 
where the Government has a clear majority in Parliament, a debate in 
Parliament which takes place where a Bill is introduced not only gives a 
nation-wide publicity to the ‘pros and cons’ of the measure but also gives to 
the two Houses a chance of making amendments to rectify unwelcome 
features or defects as may be revealed by the debate. All this would be 
absent where the Government elects to legislate by Ordinance. It is evident, 
therefore, that there is a likelihood of the power being abused even though it 
is exercisable on the advice of the Council of Ministers, because the 
Ministers themselves might be tempted to resort to an Ordinance simply to 
avoid a debate in Parliament’ and may advise the President to prorogue 
Parliament at any time, having this specific object in mind. 


It is clear that there should be some safeguard against such abuse. So 
Parliamentary far as the merits of the Ordinance are concerned, 
safeguard. Parliament, of course, gets a chance to review the 

measure when Government seeks to introduce a Bill 
to replace it. It may also pass resolutions disapproving of the Ordinance, if 
and when the Government is obliged to summon the Parliament for other 
purposes |Art. 123(2)(a)]. But the real question is how to enable Parliament 
to tell the Government, short of passing a vote of censure or of no 
confidence, that it does not approve of the conduct of the Government in 
making the Ordinance instead of bringing a Bill for the purpose? The House 
of the people has made a Rule requiring that whenever the Government 
seeks to replace an Ordinance by a Bill, a statement "explaining the 
circumstances which necessitated immediate legislation by Ordinance" must 
accompany such Bill. The statement merely informs the House of the 
grounds advanced by the Government. A general discussion takes place on 
the resolution approving the Ordinance and generally a resolution is moved 
by the opposition disapproving the Ordinance. 


(V) The Pardoning Power. Almost all Constitutions confer upon the 
head of the Executive the power of granting pardons to persons who have 
been tried and convicted of some offence. The object of conferring this 
judicial’ power upon the Executive is to correct possible judicial errors, for, 
no human system of judicial administration can be free from imperfections. 


In Kehar Singh’s case? the following principles were laid down (a) The 
convict seeking relief has no right to insist on oral hearing, (b) No guideline 
need be laid down by the Supreme Court for the exercise of the power, £ 
The power is to be exercised by the President on the advice of the Cen 
Government, (d) The President can go into the merits of the case and take a 
different view, (e) Exercise of the power by the President is not open to 
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judicial review, except to the limited extent as indicated in Maru Ram s 
case?! The Court can interfere only where the Presidential decision is 
wholly irrelevant to the object of Art. 72 or is irrational, arbitrary, 
discriminatory or mala fide. 

It should be noted that what has been referred to above as the ‘pardoning 
power' comprises a group of analogous powers each of which has a distinct 
significance and distinct legal consequences, viz, pardon, reprieve, respite, 
remission, suspension, commutation. Thus, while a pardon rescinds both the 
sentence and the conviction and absolves the offender from all punishment and 
disqualifications, commutation merely substitutes one form of punishment for 
another of a lighter character, e.g, each of the following sentences may be 
commuted for the sentence next following it: death; rigorous imprisonment; 
simple imprisonment; fine. Remission, on the other hand, reduces the 
amount of sentence without changing its character, êg, à sentence of 
imprisonment for one year may be remitted to six months. Respite means 
awarding a lesser sentence instead of the Re prescribed, in view of some 
special fact, e.g., the pregnancy of a woman offender. Reprieve means a stay 
of execution of a sentence, eg, pending a proceeding for pardon or 
commutation. 

PUN ae ns Under the Indian Constitution, the pardoning 
P power shall be possessed by the President as well as 


f Presi t d i 
Ae beren ent and ihe State Governors, under Arts. 72 and 16l, 


compared. respectively as follows— 
President Governor 


l. Has the power to grant l. No such power. 
pardon, reprieve, respite, sus- 
pension, remission or com- 
mutation in respect of 
punishment or sentence by 
court-martial. 


2. Do., where the punishment 2. Powers similar to those of 


or sentence is for an offence President in respect of an 
against a law relating to a offence against a law relating 
matter to which the executive to a matter to which the 
power of the union extends. executive power of the State 


extends (except as to death 
sentence for which see below). 


3. Do. in all cases where the 3. No power to pardon in case 
sentence is one of death. of sentence of death. But the 
power to suspend, remit or 
commute a sentence of death, 
if conferred by law, remains, 

unaffected. 


In the result, the President shall have the pardoning power in respect 
of— 
(i) All cases of punishment by a Court Martial. (The Governor shall 


have no such power.) 
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(ii) Offences against laws made under the Union and Concurrent Lists. 
(As regards laws in the Concurrent sphere, the jurisdiction of the President 
shall be concurrent with that of the Governor.) Separate provision has been 
made as regards sentences of death. 


(iii) The only authority for pardoning a sentence of death is the President. 


But though the Governor has no power to pardon a sentence of death, 
he has, under s. 54 of the Indian Penal Code iam ss. 432-433 of the Criminal 
Procedure Code, 1973, the power to suspend, remit or commute a sentence 
of death in certain circumstances. is power is left intact by the 
Constitution, so that as regards suspension, remission or commutation, the 
Governor shall have a concurrent jurisdiction with the President. 


I) Miscellaneous Powers. As the head of the executive power, the 
President has been vested by the Constitution with certain powers which 
may be said to be residuary in nature, and are to be found scattered 
amongst numerous provisions of the Constitution. Thus, 


(a) The President has the constitutional authority to make rules and 
ki regulations relating to various matters, such as, how 
pem M his orders and instruments shall be authenticated; the 
paying into custody of and withdrawal of money from, 
the public accounts of India; the number of members of the Union Public 
Service Commission, their tenure and conditions of service; recruitment and 
conditions of service of persons serving the Union and the secretarial staff of 
Parliament; the prohibition of simultaneous membership of Parliament and 
of the Legislature of a State; the procedure relating to the joint sittings of the 
Houses of Parliament in consultation with the Chairman and the Speaker of 
the two Houses; the manner of enforcing the orders of the Supreme Court; 
the allocation among States of emoluments payable to a Governor appointed 
for two or more States; the discharge of the functions of a Governor in any 
contingency not provided for in the Constitution; specifying Scheduled 
Castes and Tribes; specifying matters on which it shall not be necessary for 
the Government of India to consult the Union Public Service Commission. 


(b) He has the power to give instructions to a Governor to promulgate 
an Ordinance if a Bill containing the same provisions requires the previous 
sanction of the President under the Constitution [4rt. 213(1), Proviso}. 


(c) He has the power to refer any question of public importance for the 
opinion of the Supreme Court and already 14 such references have been 
made since 1950 till 2007. The last one has not yet been decided. [Art. 143; 
see Chap. 22 under ‘Advisory Jurisdiction’). 


(d) He has the power to appoint certain Commissions for the purpose 
of reporting on specific matters, such as, Commissions to report on the 
administration of Schedules Areas and welfare of Scheduled Tribes and 
Backward Classes; the Finance Commission; Commission on Official 
Language; an Inter-State Council. 


(e) He has some special powers relating to ‘Union Territories’, or 
territories which are directly administered by the Union. Not only is the 
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administration of such Territories to be carried on by the President through 
an Administrator, responsible to the President alone, but the President has 
the final legislative power (to make regulations) relating to the Andaman and 
Nicobar Islands; the Lakshadweep; Dadra and Nagar Haveli; and may 
even repeal or amend any law made by Parliament as may be applicable to 
such Territories [Art. 240]. 


f) The President shall have certain special powers in respect of the 
administration of Scheduled Area and Tribes, and Tribal Area in Assam: 


(i) Subject to amendment by Parliament, the president shall have the 
power, by order, to declare an area to be a Scheduled Area or declare that 
an area shall cease to be a Scheduled Area, alter the boundaries of 
Scheduled Areas, and the like [Fifth Sch., Para 6.] 


ii) A Tribes Council may be established by the direction of the 
President in any State having Scheduled Areas and also in States having 
Scheduled Tribes therein but not Scheduled Areas [Fifth Sch., Para 4]. 


(iii) All regulations made by the Governor of a State for the peace and 
pret government of the Scheduled Areas of the State must be submitted 
orthwith to the President and until assented to by him, such regulations 
shall have no effect [Fifth Sch., Para 5(4)]. 


(iv) The President may, at any time, require the Governor of a State to 
make a report regarding the administration of the Scheduled Areas in that State 
and give directions as to the administration of such Areas [Sch. V, Para 3). 


(g) The President has certain special powers and responsibilities as 
regards Scheduled Castes and Tribes: 


(i) Subject to modification by Parliament, the President has the power 
to draw up and notify the lists of Scheduled Castes and Tribes in each State 
and Union Territory. Consultation with the Governor is required in the case 
of the list relating to a State [Arts, 341-342]. 


(ii) The President shall appoint a Special Officer to investigate and 
report on the working of the safeguards provided in the Constitution for the 
Scheduled Castes and Tribes [Art. 338]. 


(iii) The President may at any time and shall at the expiration of ten 
years from the commencement of the Constitution, appoint a Commission 
for the welfare of the Scheduled Tribes in the States [Art. 339]. 


(VII) Emergency Powers. The foregoing may be said to be an account of the 
President’s normal powers. Besides these, he shall have certain s meer 
powers to deal with emergencies, which deserve a separate treatment [Chap. 
ít For the present, it may be mentioned that the situations that would give rise 
to these extraordinary powers of the President are of three kinds : 


(a) Firstly, the President is given the power to make a "Proclamation of 
Emergency" on the ground of threat to the security of India or any part 
thereof, by war, external aggression or armed rebellion.» The object of this 
Proclamation is to maintain the security of India and its effect is, inter alia, 
assumption of wider control by the Union over the affairs of the States or 
any of them as may be affected by armed rebellion or external aggression. 
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(b) Secondly, the President is empowered to make a Proclamation that 
the Government of a State cannot be carried on in accordance with the 
provisions of the Constitution. The break-down of the constitutional machi- 
nery may take place either as a result of a political deadlock or the failure by 
a State to carry out the directions of the Union [Arts. 356, 365]. 4 means of 
a Proclamation of this kind, the President may assume to himself any of the 

overnmental powers of the State and to Parliament the powers of the 

gislature of the State. 


(c) Thirdly, the President is empowered to declare that a situation has 
arisen whereby “the financial stability or credit of India or of any part there- 
of is threatened” we 360]. The object of such Proclamation is to maintain 
the financial stability of India by controlling the expenditure of the States 
and by reducing the salaries of the public servants, and by giving directions 
to the States to observe canons of financial propriety, as may be necessary. 


3. The Council of Ministers 


The framers of our: Constitution intended that though formally all exe- 
cutive powers were vested in the President, he Ames act as the consti- 
tutional head of the Executive like the English Crown, acting on the advice 
of Ministers responsible to the popular House of the Legislature. 


But while the English Constitution leaves the entires system of Cabinet 

Government to convention, the Crown being legally 

toy cus Maece ice vested with absolute powers and the Ministers being 

in theory nothing more than the servants of the 

Crown, the framers of our Constitution enshrined the foundation of the Cabi- 

net system in the body of the written Constitution itself, though, of course, 

the details of its working had necessarily to be left to be filled up by 
convention and usage.** 


While the Prime Minister is selected by the President, the other Minis- 
Appolntinsut "og eee e rmn by the President on the advice of 
Ministers, the Prime Minister [Art. 75(1)| and the allocation of 

portfolios amongst them is also made by him. Further, 
the President's power of dismissing an individual Minister is virtually a 
power in the hands of the Prime Minister. In selecting the Prime Minister, 
the President must obviously be restricted to the leader of the party in majo- 
rity in the House of the People, or, a person who is in a position to win the 
confidence of the majority in that House. 


The number of members of the Council of Ministers is not specified in 

ë iot aati the Constitution. It is determined according to the exi- 
An Cabinet. imo of the time. At the end of 1961, the strength of 
e Council of Ministers of the Union was 47, at the 

end of 1975, it was raised to 60, and in 1977, it was reduced to 24, while in 
July 1989, it was again raised to 58. The National Front Government 
(headed by Sri V.P. Singh) started with only 22 Ministers. All the Ministers, 
however, do not belong to the same rank. The National Democratic 
Alliance Government (headed by Mr. A.B. Bajpai) had 29 Cabinet Ministers 
and 44 State Ministers - Deputy Ministers). Hoover: sub-clause (1A) has 
been inserted to Art. 75 by the Constitution (Ninety-first Son cere: 
2003 which provides that the total number of Ministers, including the Prime 
Minister, shall not exceed 15% of the total number of the members of the 
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House of People (w.e.f. 1.1.2004). The Constitution does not classify the 
members of the Council of Ministers into different ranks. All this has been 
done informally, following the English practice. It has now got legislative 
sanction, so far as the Union is concerned, in s. 2 of the Salaries and 
Allowances of Ministers Act, 1952, which defines “Minister” as a *Member 
of the Council of Ministers, by whatever name called, and includes a Deputy 
Minister." 2 
The Council of Ministers is thus a composite body, consisting of diffe- 
r rent categories. At the Centre, these categories are 
pace er Wwe three, as stated above. The salaries and allowances of 
Ministers shall be such as Parliament may from time 
to time by law determine. Each Minister gets a sump allowance at a 
varying scale, according to his rank, and a residence, free of rent. 

The rank of the different Ministers is determined by the Prime Minister 
according to whose advice the President appoints the Ministers rt.75(1)], 
and also allocates business amongst them [Art.77]. While the Council of 
Ministers is collectively responsible to the House of the People [Art. 75(3)], 
Art. 78(c) enjoins the Prime Minister, when required by the President, to 
submit for the consideration of the Council of Ministers any matter on which 
a decision has been taken by a Minister but which has not been considered 
by the Council, —in practice, the Council of Ministers seldom meets as a 
body. It is the Cabinet, an inner body within the Council, which shapes the 
policy of the Government. 

While Cabinet Ministers attend meetings of the Cabinet of their own 
right, Ministers of State are not members of the Cabinet and they can attend 
only if invited to attend any particular meeting. A Deputy Minister assists the 
Minister in charge of a Department of Ministry and takes no part in Cabinet 
deliberations. 

Ministers may be chosen from members of either House and a Minister 
who is a member of one House has a right to speak in and to take part in 
the proceedings of the other House though he ia no right to vote in the 
House of which he is not a member [Art. 88]. 

Under our Constitution, there is no bar to the appointment of a person 
from outside the Legislature as Minister. But he cannot continue as Minister 
for more than 6 months unless he secures a seat in either House of Parlia- 
ment (by election or nomination, as the case may be), in the meantime. 
Article 75(5) says— 

“A Minister who for any period of six consecutive months is not a member of 

either House of Parliament shall at the expiration of that period cease to be a 

Minister.” 

M Oi, As to Ministerial responsibility, it may be stated 
pasate that the Constitution follows in the main the English 
Pasliame D principie except as to the legal responsibility of indivi- 


peri dual Ministers for acts done by or on behalf of the 
President. 
Collective (A) The principle of collective responsibility is 
Responsibility. codified in Art. 75(3) of the Constitution— 


“The Council of Ministers shall be collectively responsible to the House of the 
People." 
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So, the Ministry, as a body, shall be under a constitutional obligation to 
resign as soon as it loses the confidence of the popular House of the 
Legislature. The collective responsibility is to the House of the People even 
though some of the Ministers may be members of the Council of States. 

The ‘collective responsibility’ has two meanings : the first that all the 
members of a government are unanimous in support of its policies and 
exhibit that unanimity on public occasions although while formulating the 
policies, they might have differed in the cabinet meeting; the second that the 
Ministers, who had an opportunity to speak for or agains t the policies in the 
Sieg thereby personally and morally responsible for their success and 

ure. 

Of course, instead of resigning, the Ministry shall be competent to 
advise the President or the Governor to exercise hís power of dissolving the 
Legislature, on the ground that the House does not represent the views of 


the electorate fai y. 

Individual (B) The principle of individual responsibility to 
Re onsibility to the head of the State is embodied in Art. 75(2)— 

the President. "The Ministers shall hold office during the pleasure of the 


the President." 


The result, is that though the Ministers are collectively responsible to 
the Legislature, they shall be individually responsible to the Executive head 
and shall be liable to dismissal even when they may have the confidence of 
the Legislature. But since the Prime Minister's advice will be available in the 
matter of dismissing other Ministers individually, it may be expected that 
this power of the President will virtually be, as in England, a power of the 
Prime Minister against his colleagues,—to get rid of an undesirable 
colleague even where that Minister may still possess the confidence of the 
majority in the House of the People. Usually, the Prime Minister exercises 
this power by asking an undesirable colleague to resign, which the latter 
readily compes with, in order to avoid the odium of a dismissal. 


(C) But, as stated earlier, the English principle of legal responsibility 
has not been adopted in our Constitution. In Eng/and, the Crown cannot do 
any public act without the counter-signature of a Minister who is liable in a 
Court of law if the act done violates the law of the 
land and gives rise to a cause of action in favour of an 
individual. But our Constitution does not expressly say 
that the President can act only through Ministers and leaves it to the 
President to make rules as to how his orders, etc., are to be authenticated; 
and on the other hand, provides that the Courts will not be entitled to 
enquire what advice was tendered by the Ministers to the executive head. 
Hence, if an act of the President is, according to the rules made by him, 
authenticated by a Secretary to the Government of India, there is no scope 
for a Minister being legally responsible for the act even though it may have 
been done on the advice of the Minister. 


As in England, the Prime Minister is the “keystone of the Cabinet 
n m arch". Article 74(1) of our Constitution expressly states 
epe position of that the Prime Minister shall be “at the head" of the 
in the Council of Council of Ministers. Hence, the other Ministers 
Ministers. cannot function when the Prime Minister dies or 


resigns. 


Legal 
Responsibility. 
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In England, the position of the Prime Minister has been described b 
Lord MORLEY as ‘primus inter pares’, le., ‘first among equals’. In theory, al 
Ministers or members of the Cabinet have an equal position, all being 
advisers of the Crown, and all being responsible to Parliament in the same 
manner. Nevertheless, the Prime Minister has a pre-eminence, by conven- 
tion and usage. Thus,— 


(a) The Prime Minister is the leader of the party in majority in the 
popular House of the legislature. 


(b) He has the power of selecting the other Ministers and also advising 
the Crown to dismiss any of them individually, or require any of them to 
resign. Virtually, thus, the other Ministers hold office at the pleasure of the 
Prime Minister. 


y The allocation of business amongst the Ministers is a function of the 
Prime Minister. He can also transfer a Minister from one Department to 
another. 


d) He is the chairman of the Cabinet, summons its meetings and 
presides over them. 


(e) While the resignation of other Ministers merely creates a vacancy, 
the resignation or death of the Prime Minister dissolves de Cabinet. 


The Prime Minister stands between the Crown and the Cabinet. 
Though individual Ministers have the right of access to the Crown on 
matters concerning their own departments, any important communication, 
particularly relating to policy, can be made only through the Prime Minister. 


(g) He is in due of co-ordinating the poin of the Government and 
has, accordingly, a right of supervision over all the departments. 


In India, all these special powers will belong to the Prime Minister 
inasmuch as the conventions relating to Cabinet Government are, in general, 
applicable. But some of these have been codified in the Constitution itself. 

e power of advising the President as regards the appointment of other 
Ministers is, thus, embodied in Art. 75(1). As to the function of acting as the 
channel of communication between the President and the Council of 
Ministers, Art. 78 provides— 

“It shall be the duty of the Prime Minister— 

(a) to communicate to the President all decisions of the Council of Ministers 
relating to the administration of the affairs of the Union and proposals for 
legislation; 

(b) to furnish such information relating to the administration of the affairs of the 
Union and proposals for legislation as the President may call for; and 

(c) if the President so requires to submit for the consideration of the Council of 
Ministers any matter on which a decision has been taken by a Minister but 
which has not been considered by the Council." 

Thus, even though any particular Minister has tendered any advice to 
the President without placing it before the Council of Ministers, the 
President has (through the Prime Minister) the power to refer the matter to 
be considered by the Council of Ministers. The unity of the Cabinet system 
will thus be enforced in India through the provisions of the written 
Constitution. 
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4. The President in relation to his Council of Ministers. 


It is no wonder that the position of the President under our Constitution 
has evoked much interest amongst political scientists in view of the 
plentitude of powers vested in an elected President holding for a fixed term, 
saddled with fim itations of Cabinet responsibility. 


In a Parliamentary form of government, the tenure of office of the 
virtual executive is dependent on the will of the Legislature; in a Presidential 
Government the tenure of office of the executive is independent of the will of 
the Legislature (Leacock). Thus, in the Presidential form of which the model 
is the United States,—1he President is the real head of the Executive who is 
elected by the people for a fixed term. He is independent of the Legislature 
as regards his tenure and is not responsible to the Legislature for his acts. He 
may, of course, act with the advice of ministers, but they are appointed by 
him as his counsellors and are responsible to him and not to the Legislature. 
Under the Parliamentary system represented by England, on the other hand, 
the head of the Executive (the Crown) is a mere titular head, and the virtual 
executive power is wielded by the Cabinet, a body formed of the members 
of the Legislature and responsible to the popular House of the Legislature 
for their office and actions. 


Being a Republic, /ndia could not have a hereditary monarch. So, an 
elected President is at the head of the executive power in India. The tenure 
of his office is for a fixed term of years as of the American President. He also 

resembles the American President inasmuch as he is 

removable by the Legislature under the special quasi- 

judicial procedure of impeachment. But, on the other 

hand, he is more akin to the English King than the 

American President insofar as he has no 'functions' to 

discharge, on his own authority. All the powers and 
‘functions’ [47t. 74(1)] that are vested by the Constitution in the President are 
to be exercised on the advice of the Ministers responsible to the Legislature 
as in England. While the so-called Cabinet of the American President is 
responsible to himself and not to Congress, the Council of Ministers of our 
President shall be responsible to Parliament. 


The reason why the framers of the Constitution discarded the American 
model after providing for the election of the President of the Republic by an 
electoral college formed of members of the Legislatures not only of the 
Union but also of the States, has thus been explained": In combining 
stability with responsibility, they gave more importance to the latter and 
preferred the system of ‘daily assessment of responsibility’ to the theory of 
‘periodic assessment’ upon which the American system is founded. Under 
the American system, conflicts are bound to occur between the Executive, 
Legislature and Judiciary; and on the other hand, according to many 
modern American writers the absence of co-ordination between the Legis- 
lature and the Executive is a source of weakness of the American political 
system. What is wanted in India on her attaining freedom from one and a 
half century of bondage is a smooth form of Government which would be 
conducive to the manifold development of the country without the least 
friction,—and to this end, the Cabinet or Parliamentary system of Govern- 
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ment of which India has already had some experience, is better suited than 
the Presidential. 


A more debatable question that has been raised is whether the 
Constitution obliges the President to act only on the advice of the Council of 
Ministers, on every matter. The controversy, on this question, was 
highlighted by a speech delivered by the President Dr. Rajendra Prasad at a 
ceremony of the Indian Law Institute (November 28, 1960? where he urged 
for a study of the relationship between the President and the Council of 
Ministers, observing that— 

“There is no provision in the Constitution which in so many words lays down that 

i President shall be bound to act in accordance with the advice of his Council of 

Ministers. 


The above observation came in contrast with the words of Dr. 
. Rajendra Prasad himself with which he, as the Presi- 
St f the Pr J , 
dent of tadia- est dent of the Constituent Assembly, summed up the 
relevant provisions of the Draft Constitution: 


Mag there is no specific provision in the Constitution itself making it binding 
on the President to accept the advice of his ministers, it is hoped that the 
convention under which in England the King always acted on the adviced of his 
ministers would be established in this country also and the President would 
become a constitutional President in all matters.” 


Politicians and scholars, naturally, took sides on this issue, advancing 
different provisions of the Constitution to demonstrate that the “President 
under our Constitution is not a figure-head” (Munshi)** or that he was a mere 
constitutional head similar to the English Crown. 


When the question went up to the Supreme Court, the Court took the 
latter view, relying on the interpretation of the words ‘aid and advise’ in the 
Dominion Constitution Acts, in these words, in Ram Jawaya’s case”: 

“Under article 53(1) of our Constitution the executive power of the Union is vested 

in the President. But under article 74 there is to be a Council of Ministers with the 

Prime Minister at the head to aid and advise the President in the exercise of his 

functions. The President has thus been made a formal or constitutional head of the 

executive and the real executive powers are vested in the Ministers or the Cabinet. The 
same provisions obtain in regard to the Government of States; the Governor, 
occupies the position of the head of the executive in the State but it is virtually the 

Council of Ministers in each State that carries on the executive Government. In the 

Indian Constitution, therefore, we have the same system of parliamentary executive 

as in England and the Council of Ministers consisting, as it does, of the members of 

the legislature is like the British Cabinet, ‘a hyphen which joins, a buckle which 

fastens’, the legislative part of the State to the executive part. 9 


The foregoing interpretation? was reiterated by the Supreme court in 
several later decisions, so that, so far as judicial interpretation was concer- 
ned, it was settled that the Indian President is a constitutional head of the 
Executive like the British Crown. In Rao v. Indira?) a unanimous Court 
observed— 


“The Constituent Assembly did not choose the Presidential system of 
Government,” 
The Indira Government sought to put the ques- 
Hives Amend- tion beyond political controversy, by amending the 
i Constitution itself, Article 74(1) was thus substituted, 
by the Constitution (42nd Amendment) Act, 1976: 
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“(1) There shall be a Council of Ministers with the Prime Minister at the head to 
aid and advise the President who shall, in the exercise of his functions, act in 
accordance with such advice." 


Though the Janata Government sought to wipe off the radical changes 
infused into the Constitution by Mrs. Gandhi's Government, it has not 
disturbed the foregoing amendment made in Art. 
The ee one «Mh 74(1). The only change made by the 44th Amendment 
i Act over the 1976-provision is to add a Proviso which 
gives the President one chance to refer the advice given to the Council of 
Ministers back for a reconsideration; but if the Council of Ministers reaffirm 
their previous advice, the President shall be bound to act according to that 
advice. Article 74(1), as it stands after the 44th Amendment, 1978, stands 
thus: 
"(1) There shall be a Council of Ministers with the Prime Minister at the head to - 
aid and advise the President who shall, in the exercise of his functions, act in 
accordance with such advice. 
Provided that the President may require the Council of Ministers to reconsider 
such advice, either generally or otherwise, and the President shall act in accordance 
with the advice piideréd er such reconsideration.” 


The position to-day, therefore, is that the debate whether the President 
of India has any power to act contrary to the advice given by the Council of 
Ministers has become meaningless. By amending the Constitution in 1976 
and 1978, a seal has been put to the controversy which had been mooted by 
President Rajendra Prasad. at the Indian Law Institute?? that there was no 
provision in the Indian Constitution to make it obligatory upon the President 


to act only in accordance with the advice tendered by the Council of 
Ministers, on each occasion and under all circumstances. 


But, at the same time, the amendment so made has erred on the other 
side, by making it an absolute proposition, without keeping any reserve for 
situations when the advice of a Prime Minister is not available (e.g. in the 
case of death);! or the advice tendered by the Prime Minister is improper, 
according to British conventions, eg, when Prime Minister defeated in 
Parliament successively asks for its dissolution.?! 


(a) So far as the contingency arising from the death of the Prime 
Minster is concerned, it instantly operates to dissolve the existing Council of 
Ministers. Hence, it would appear that notwithstanding the 1976-78 
amendments of Art. 74(1), the President shall have the power of acting 
without ministerial advice, during the time taken in the matter of choosing a 
new Prime Minister, who, of course, must command majority in the House 
of the People. In this contingency, no Council of Ministers exists, on the 
death of the erstwhile Prime Minister. 


(b) But as regards the contingency arising out of a demand for 
dissolution by a Prime Minister who is defeated in the House of the People, 
it cannot be said that no Council of Ministers is in existence. On the 
amended Art. 74(1), the President of India, must act upon the request of the 
defeated Council of Ministers even if such request is improper, e.g, on a 
second occasion of defeat. If so, the position in India would differ from the 
principles of Cabinet Government as they prevail in the U.K. ?* 
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5. The Attorney-General for India. 


The office of the Attorney-General is one of the offices laced on a 
ecial footing by the Constitution. He is the first Law Officer of the 
overnment of India, and as such, his duty shall be— 


(i) to give advice on such legal matters and to perform such other 
duties of a legal character as may, from time to time, be referred or assigned 
to him by the President; and (ii) to discharge the functions conferred on him 
by the Constitution or any other law for the time being in force [Art. 76]. 


Though the Attorney-General of India is not (as in England) a member 
of the Cabinet, he shalí also have the right to speak in the Houses of 
Parliament or in any Committee thereof, but shall have no right to vote [Art. 
88]. By virtue of his office, he is entitled to the privileges of a member of 
Parliament [Art. 105 "ii In the performance of his official duties, the 
Attorney-General shall have a right of audience in all Courts in the territory 
of India. 


The Attorney-General for India shall be appointed by the President 
and shall hold office during the pleasure of the President. He must have the 
same qualifications as are required to be a Judge of the Supreme Court. He 
shall receive such remuneration as the President may determine. He is not a 
whole-time counsel for the Government nor a Government servant. 


6. The Comptroller and Auditor-General of India. 


Another pivotal office in the Government of India is that of 
Comptroller and Auditor-General who controls the entire financial system of 
the country [Art. 148]—at the Union as well as State levels. 


As observed by Ambedkar, the Comptroller and Auditor-General of 
India shall be the most important officer under the Constitution of India. 
For, he is to be the guardian of the public purse and it is his duty to see that 
not a farthing is spent out of the Consolidated Fund of India or of a State 
without the authority of the pieno Legislature. In short, he shall be the 
impartial head of the audit and accounts system of India. In order to 
discharge this duty properly, it is highly essential that this office should be 
independent of any control of the Executive. 


The foundation of parliamentary system of Government, as has been 
already seen, is the responsibility of the Executive to the Legislature and the 
essence of such control lies in the system of financial control by the 
Legislature. In order to enable the Legislature to discharge this function 

roperly, it is essential that this Legislature should be aided by an agency, 
uly independent of the Executive, who would scrutinise the financial 
transactions of the Government and bring the results of such scrutiny before 
the Legislature. There was an Auditor-General of India even under the 
Government of India Act, 1935, and that Act secured the independence of 
the Auditor-General by making him irremovable except "in like manner and 
on the like grounds as a Judge of the Federal Court". The office of the 
Comptroller and Auditor-General, in the Constitution, is substantially 


204 INTRODUCTION TO THE CONSTITUTION OF INDIA — [CHAP. 11 


modelled upon that of the Auditor-General under the Government of India 
Act, 1935. 


The independence of the Comptroller and Auditor-General has been 
Conditions of sought to be secured by the following provisions of 
service. the Constitution— 


a. Though appointed by the President, the Comptroller and Auditor- 
General may be removed only on an address from both Houses of 
Parliament, on the grounds of (i) ‘proved misbehaviour’, or (ii) ‘incapacity’. 


He is thus excepted from the general rule that all civil servants of the 
Union hold their office at the pleasure of the President [Ch. Art, 310(1)]. 


b. His salary and conditions of service shall be statutory (ie, as laid 
down by Parliament by law) and shall not be liable to variation to his 
disadvantages during his term of office. Under this power, Parliament has 
enacted the Comptroller and Auditor-General's (Conditions of Service) Act, 
1971 which, as amended, provides as follows: 


(i) The term of office of the Comptroller and Auditor-General shall be 
six years from the date on which he assumes office. But— 


(a) He shall vacate office on attaining the age of 65 years, if earlier than 
the expiry of the 6-year term; 


(b) He may, at any time, resign his office, by writing under his hand, 
addressed to the President of India; 


(c) He may be removed by impeachment [Arts. 148(1); 124(4)]. 


ti) His salary shall be py to that of a Judge of the Supreme Court 
(which is now Rs. 30,000, w.e.f. 1-1-1996). 


oobi On retirement, he shall be eligible to an annual pension of Rs. 
15,000, 


(iv) In other matters his conditions of service shall be determined by 
the Rules applicable to a member of the LA.S., holding the rank of a 
Secretary to the Government of India. 


(v) He shall be disqualified for any further Government ‘office’ after 
retirement? so that he shall have no inducement to please the Executive of 
the Union or of any State. 


(vi) The salaries, etc., of the Comptroller and Auditor-General and his 
staff and the administrative expenses of his office shall be charged upon the 
Consolidated Fund of India and shall thus be non-votable [Art. 148]. 


On the above points, thus, the position of the Comptroller and 
Auditor-General shall be similar to that of a Judge of the Supreme Court.” 


The Comptroller and Auditor-General shall perform such duties and 
Duties and powers, €Xercise such powers in relation to the accounts of the 
Union and of the States as may be prescribed by 

Parliament. In exercise of this power, Parliament has enacted the 
Comptroller and Auditor-General’s (Duties, Powers and Conditions of 
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Service) Act, 1971, which, as amended in 1976, relieves him of his pre- 
Constitution duty to compile the accounts of the Union; and the States may 
enact similar legislation with the prior a proval of the President,—to 
separate accounts from audit also at the State level, and to relieve the 
Comptroller and Auditor-General of his responsibility in the matter of 
preparation of accounts, either of the States or of the Union. 


The material provisions of this Act relating to the duties of the 
Comptroller and Auditor-General are— 


(a) to audit and report on all expenditure from the Consolidated Fund 
of India and of each State and each Union Territory having a Legislative 
Assembly as to whether such expenditure has been in accordance with the 
law; 


(b) similarly, to audit and report on all expenditure from the 
Contingency Funds and Public Accounts of the Union and of the States; 


(c) to audit and report on all trading, manufacturing, profit and loss 
accounts, etc., kept by any Department of the Union or a State; 


(d) to audit the receipts and expenditure of the Union and of each 
State to satisfy himself that the rules and procedures in that behalf are 
designed to secure an effective check on the assessment, collection and 
proper allocation of revenue; 


(e) to audit and report on the receipts and expenditure of (i) all bodies 
and authorities ‘substantially financed’ from the Union or State revenues; (ii) 
Government companies; (iii) other corporations or bodies, when so required 
by the laws relating to such corporations or bodies. 


As has been just stated, the duty of preparing the accounts was a relic 

of the Government of India Act, 1935, which has no 

p precedent in the British system, under which the 

accounts are prepared, not by the Comptroller and 

Auditor-General, but by the respective Departments. The legislation to 

separate the function of preparation of accounts from the Comptroller and 

Auditor-General of India, thus, brings this office at par with that of his British 
counterpart in one respect. 


But there still remains another fundamental point of difference. Though 
the designation of his office indicates that he is to function both as 
Comptroller and Auditor, our Comptroller and Auditor-General is so far 
exercising the functions only of an Auditor. In the exercise of his functions 
as Comptroller, the English Comptroller and Auditor-General controls the 
receipt and issue of public money and his duty is to see that the whole of the 
public revenue is lodged in the account of Exchequer at the Bank of 
England and that nothing is paid out of that account without legal authority. 
The Treasury cannot, accordingly, obtain any money from the public 
Exchequer without a 2d authority from the Comptroller, and, this he 
issues on being satisfied that there is proper legal authority for the 
expenditure. This system of control over issues of the public money not only 
prevents withdrawal for an unauthorised purpose but also prevents 
expenditure in excess of the grants made by Parliament. 
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In India, the Comptroller and Auditor-General has no such control 
over the issue of money from the Consolidated Fund and many Departments 
are authorised to draw money by issuing cheques without specific authority 
from the Comptroller and Auditor-General, who is concerend only at the 
audit stage when the expenditure has already taken place. This system is a 
relic of the past, for, under the Government of India Acts, even the 
designation ‘Comptroller’ was not there and the functions of the Auditor- 
General were ostensibly confined to audit. After the commencement of the 
Constitution, it was thought desirable that our Comptroller and Auditor- 
General should also have the control over issues as in England, particularly 
for ensuring that "the grants voted and appropriations made by Parliament 
are not exceeded". But no action has as yet been taken to introduce the 
system of Exchequer Control over issues as it has been found that the entire 
rige of accounts and financial control shall have to be overhauled before 

e control can be centralised at the hands of the Comptroller and Auditor- 
General. 


The functions of the Comptroller and Auditor-General have recently 
been the subject of controversy, in regard to two questions: 


(a) The first is, whether in exercising his function of audit, the 
Comptroller and Auditor-General has the jurisdiction to comment on 
extravagance and suggest economy, apart from the legal authority for a 
particular expenditure. The orthodox view is that when a statute confers 
power or discretion upon an authority to sanction expenditure, the function 
of audit comprehends a scrutiny of the propriety of the exercise of such 


power in particular cases, having regard to the interests of economy, besides 
its legality. But the Government Departments resent on the ground that such 
interference is incompatible with their responsibility for the administration. 
In this view, the Departments are supported by academicians such as 
Appleby," according to whom the question of economy is inseparably 
connected with the efficiency of the administration and that, having no 
yin Pore for the administration, the Comptroller and Auditor-General 


or his staff has no competence on the question of economy: 

“Auditors do not know and cannot be expected to know very much about good 
administration; their prestige is highest with others who do not know much about 
administration... Auditing is a necessary but highly pedestrian function with a 
narrow perspective and very limited usefulness.” % 


(b) Another question is whether the audit of the Comptroller and 
Auditor-General should be extended to industrial and commercial under- 
takings carried on by the Government through private limited companies, 
who are governed by the Articles of their Association, or to statutory public 
corporations or undertakings which are governed by statute. It was rightly 
contended by a former Comptroller and Auditor-General? that inasmuch as 
money is issued out of the Consolidated Fund of India to invest in these 
companies and corporations on behalf of the Government, the audit of such 
companies must necessarily be a right and responsibility of the Comptroller 
and Auditor-General, while, at present, the Comptroller and Auditor- 
General can have no such power unless the Articles of Association of such 
companies or the governing statutes provide for audit by the Comptroller 
and Auditor-General. The result is that the report of the Comptroller and 
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Auditor-General does not include the results of the scrutiny of the accounts 
of these corporations and the Public-Accounts Committee or Parliament 
have little material for controlling these important bodies, spending pubic 
money. On behalf of the Government, however, this extension of the 
function of the Comptroller and Auditor-General has been resisted on the 
ground that the Comtroller and Auditor-General lacks the business or 
industrial experience which is essential for examining the accounts of these 
enterprises and that the application of the conventional machinery of the 
Comptroller and AB ons is likely to paralyse these enterprises 
which are indispensable for national development. 


As has just been stated, this defect has been partially remedied by the 
Act of 1971 which enjoins the Comptroller and Auditor-General to audit 
and report on the receipts and expenditure of ‘Government companies’ and 
other bodies which are 'substantially financed' from the Union or State 
revenues, irrespective of any specific legislation in this behalf. 
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There was a vehement public criticism that this prohibition in Art. 148(4) was violated by 
the appointment of a retired Comptroller and Auditor-General as the Chairman of the 
Finance Commission. According to judicial decisions, an ‘office’ is an employment, 
which embraces the ideas of tenure, duration, emolument and duties. Now, the Finance 
Commission is an office created by Art. 280 of the Constitution itself, with a definite 
tenure, emoluments and duties as defined AR the Finance Commission (Miscellaneous 
Provisions) Act, 1951, read with Art. 280 of the Constitution, Apparently, therefore, the 
membership of the Finance Commission is an office under the Government of India, 
which comes within the purview of Art. 148(4). 
But, as Dr. Ambedkar pointed out in the Constituent Assembly (C.A-D., VIIL p. 407), in 
one respect the independence of the Comptroller and Auditor-General falls short of that 
of the Chief Justice of India. Waile the power of appointment of the staff of the Supreme 
Court has-been given to the Chief Justice of India |Art. 146(1)], the Comptroller and 
Auditor-General has no power of appointment, and, consequently, no power of 
disciplinary control with respect to his subordinates. In the case of the Comptroller and 
Auditor-General, these powers have been retained by the Government of India though it 
is obviously derogatory to the administrative efficiency of this highly responsible 
functionary. i 
APPLEBY, A., Re-examination of India's Administrative System, p. 28. 
Narhari Rao's statement before the Public Accounts Committee, 1952, 


CHAPTER 12 
THE UNION LEGISLATURE 


AS has been explained at the outset, our Constitution has adopted the 
or Parliamentary system of Government which effects a 
harmonious blending of the legislative and executive 
organs of the State inasmuch as the executive power is 
wielded by a group of members of the Legislature who command a majority 
in the popular Chamber of the Legislature and remain in power so long as 
they retain that majority. The functions of Parliament as the legislative organ 
follow from the above feature of the Parliamentary system: um 


I. Providing the Cabinet. It follo that the first functio: 
ot Parliament at or providing The Cabinet and holding them responsible. 
A ough the responsibility of the inet is to Chamber the 
RA. membership of the Cabinet is not necessarily restricted to that Chamber and 
some of the members are usually taken from the upper Chamber. 


II. Control of the Cabinet. It is a necessary corollary from the theory of 
ministerial responsibility that it is a business of the popular Chamber to see 


that the Cabinet remains pea, so long as it retains the confidence of the 
majority in that House. is expressly secured by Art. 75(3) of our 
Constitution. 


ed by the Cal 


lative fontem of Parliament has, to 


being an 


While the Cabinet is left to formulate the policy, the function of 
Parliament is to bring about a discussion and criticism of that policy on the 
floor of the House, so that not only the Cabinet can get the advice of the 
deliberative body and learn about its own errors and deficiencies, but the 
nation as a whole can be appraised of an alternative point of view, on the 
evaluation of which representative democracy rests in theory. 


IV. An organ of information. As an of information, Parliament is more 
powerful e other private agency, for Parliament secures the 
information authoritatively, from those in the know of things. The 
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laws [Arts. 107-108; 245] which belongs to the Legislature y under the 
Presidential and Parliamentary forms of government. In India, since the 
inauguration of the Constitution the volume of legislation is steadily rising in 
order to carry out the manifold development and other measures necessary 
to establish a welfare State. 


VI. Financial control Parliament has the sole power not only to 
authorise expenditure for the public services and to specify the purposes to 
which that money shall be appropriated, but also to provide the ways and 
means to raise the revenue required, by means of taxes and other 
impositions and also to ensure that the mone that was granted has been 


spent for the authorised purposes. dis under the. Engitbengdemy the Sate 
ouse esses the dominant po is res under "- 
[Ari. 109]: 

The Parliament of India consists of the President and two Houses. The 


or lower House is called the House of the People while 
the vw House is known as the Council of States! 
[Art. 79). 


(The Hindi names ‘Lok Sabha’ and ‘Rajya Sabha’ have been adopted 
by the House of the People and the Council of States respectively.) 


The President is a part of the Legislature, like the English Crown, for, 
even though he does not sit in Parliament, except for the p e of 
delivering o dress [Art. 87], a Bill passed by the Sibi: of 
Parliament cannot become law out the President's assent. The other 
legislative functions of the President, such as the making of Ordinances 
while both Houses are not in sitting, have already been explained: 


The Council of States shall be composed of not more than 250 
members, of whom (a) 12 shall be nominated by the 
Composition of thé President: and (b) the remainder (ie, 238) shall be 
representatives of the States and the Union Territories 

elected by the method of indirect election? [Art. 80]. 


(a) Nomination. The 12 nominated members be chosen by the 
President from amongst persons having ‘spe owledge or practical 
experience in literature, science, art, and social service’. The Constitution 
thus adopts the principle of nomination for giving distinguished persons a 
place in the upper Chamber. 


(b) Representation of States, The representatives of each State shall be 
elected by the elected members of the Legislative Assembly of the State in 
accordance with the system of proportional representation by means of the 
single transferable vote. 


(c) Representation of Union Territories, The representatives of the Union 
Territories shall be chosen in such manner as Parliament may prescri 
[4rt. 80(5). Under this power Parliament has prescribed? that the repre- 


212 INTRODUCTION TO THE CONSTITUTION OF INDIA — [CHAP. 12 


sentatives of Union Territories to the Council of States shall be indirectly 
elected by members college for that Territory, in accordance 
with the system of proportional representation by means of the single 


transferable vote. 


The Council of States thus reflects a federal character by representing 
the Units of the federation. But it does not follow the American principle of 
equality of State representation in the Second Chamber. In India, the 
number of representatives of the States to the Council of States varies from 1 
(Nagaland) to 31 (Uttar Pradesh). 

The House of the People has a variegated composition. The 
Composition of the Constitution prescribes a maximum number as 
House of the Plows: 

People; (a) Not more? than 530* [Art. 81(1)(a)] represen- 
tatives of the States; — 

(b) Not more than 20 representatives of Union Territories [Art. 81(1)(b)]. 

(c) Not more than 2 members of the Anglo-Indian community, nominated 
by the President, if he is of Egon that the Anglo-Indian community is not 
adequately represented in the House of the People [Art. 331]. 

(i) The representatives of the States shall be directly elected by the 
people of the State on the basis of adult suffrage. Every citizen who is not 
less than 18° years of age and is not otherwise disqualified, ¢.g., by reason of 
non-residence, unsoundness of mind, crime or corrupt or illegal practice, 
shall be entitled to vote at such election [Art, 326]. 


There will be no rese of seats for any minority community other 
than the Scheduled Castes and the Scheduled Tribes [Arts, 330, 341, 342]. 


e bulk of the members of the House are thus directly elected by the 


The members from the Union Territories are to be chosen in such 
manner as Parliament may by law provide. 


Under this power, Parliament has enacted® that representatives of all 
the Union Territories shall be chosen by direct election, 


(iii) Two members may be nominated from the Anglo-Indian 
community by the President to the House of the People if he is of opinion 
that the Anglo-Indian community has not been adequately represented in 
the House of the People [Art. 331]. (see Table VIII, post.) 


The election to the House of the isi being direct, requires that the 


. territory of India should be divided into suitable 
i A: territorial constituencies, for the purpose of holding 
election to the such elections. Article 81(2), as it stands after the 
House of the Constitution (7th Amendment) Act, 1956, has 
People, provided for uniformity of representation in two 
respects—(a) as between the different States, and (b) 

as between the different constituencies in the same State, thus: 
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(a) there shall be allotted to each State a number of seats in the House 
of the People in such manner that the ratio between that number and the 
population of the State is, so far as practicable, the same for all States; and 


(b) each State shall be divided into territorial constituencies in such 
manner that the ratio between the population of each constituency and the 
po of seats allotted to it is, so far as practicable, the same throughout 

e State, 


While the system of separate electorates was abandoned by the 
Proportional ~ «Constitution, the system of proportional cepuuectitis 
Representation for Was artially adopted for the se Chamber in the 
Council of States. Union and Sta latures, 


(a) As regards thee Council of States, proportional representation by 
single transferable vote has been adopted for the indirect election by the sA 
elected members of the Legislative Assembly of each State, in order to give 

some representation to minority communities and parties [Art. 80(4)]. 


(b) Similarly, pro ortional representation is prescribed for election to 

the Legais uncil of a State by electorates consisting o ee 

trict boards and other local authorities an of uates and teachers o 
three years Standing resident in the State (Art. 17 Ton 

As regards the House of the People [Art. 81] and the Legislative Assembly 

of a State, however, the system of proportional representation has been 

abandoned and, instead, the Constitution the single member 


constituency with reservation of seats e general election) for some 
tommunities, namely, the Scheduled Castes and Tribes [Arts. 330, 332]. 


The réasons for not adopting proportional representation for the House 
of the People were thus explained in the Constituent Assembly— 


(i) Proportional representation presupposes literacy on a large scale. 


It presupposes that every voter should be a literate, 
olt Mica epe at but e the extent of being in a position to know 
adopted for House the numerals and mark them on the ballot paper. 
ned SOR" and Having regard to the position of literacy in this 
Assembly. country at present, such a presumption would be 


extravagant. 


(ii) Proportional representation is ill-suited to the Parliamentary system 
of government laid down by the Constitutior. One of the disadvantages ol — 
e 


the system of proportional representation i$ the fragmentation” o 
i © nio a number of small groups. Although the British Parliament 
"appointed à Royai-COomrisston n [910 to consider the advisability of 


introducing proportional representation and the Commission recommended 
it, Parliament did not eventually accept the recommendations of the 


Commission on the ground that the Op et es anal 
permit_a_stable Government. Parliament wo € so ed into small. 
oups that eve e anything happened whic eased certain groups 
arliam ey would on those occasions w support to the 
Government with the result that the Government, losing the support of 
certain groups, woul Feo oT 
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India needed, at least in view of the existin 
stable Government, and, therefore, proportio representation in the lower 


House to which the Government would be responsible could not be 
accepted. In this connection, Dr. Ambedkar said in the Constituent 
Assembly,— 

“I have not the least doubt in my mind, whether the future Government provides 


relief to the people or not, our future Government must do one thing—they must 
maintain a stable Government and maintain law and order.”” 


(a) The Council of States is not Net to Nt It is a permanent 

^ body, but (as nearly as possi 1/3 of its members 
epe i E retire on the expüistion of zb. second year, in 
accordance with provisions made by Parliament in 
„this behalf. It follows that there will be an election $f 1/3 of the membership 
of the Council of States at the beginning of every third year [Art SQL The 
order of retirement of the members is governed b the Council of States 
(Term of Office of Members) Order, 1952, dent in 


xercise of powers conferred upon him by the Representation of the eople 
Act, 1951. 


(b) The normal life of the House of the People is 5 years; but it may 
be dissolved earlier by the President. 


On the o ormal term may be extended by an Act 
assed by Parliament itself? during the pe when à C on of 
Emergency' ent under Art. 352) remains in o 
The Constitution, however, sets a limit e power of Parliament thus to 
extend its own life during a period of Emergency: the extension cannot be 
made for a period exceeding one year at a time (ie., by the same Act of 
Parliament), and, in any case, such extension cannot continue beyond a 
period of six months after the Proclamation of Emergency ceases to operate 
[Proviso to Art, 83]. 

The President's power—(a) to summon either House, (b) to prorogue 
Sessions of Parlia. ®ither House, and (c) to dissolve the House of the 
meu. People has already been noted (in the Chapter—'The 

Union Executive', ante). 


As regards summoning, the Constitution imposes a duty upon the 
President, namely, that he t summon each House at such intervals that 


six months shall not intervene between its last sitting in one session and the 
date appointed for its first sitting-in the next session [4rt. 85(1)]. The net 


result of this provision is that Parliament must meet at least twice a year and 
not more than six mon apse between the on which a is 
prorogued and the commencement of its next session. 


lt would, in this context, be useful to distinguish provogation and 
dissolution from adjournment. A ‘séssion’ is the 

teeta” and Period of time between the first meeting of a 
dissolution. Parliament, and its prorogation or dissolution. The 
period between the prorogation of Parliament and its 


re-assembly in a new session is termed ‘ 
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Within a session, there are a number of daily ues. gs’ separated by , 
urnments, whi ne the er consideration of business or a 
Specifi inem OUS days or weeks. P 


e sitting of a House may be terminated by (a) dis¥olution, (b) 
ation, or (c) adjottmment: 


five years,“Or the terms as extended during a 
By an exercise of the President's power 


expiry 
Proclamation of Emergency. 
under Art. 85(2). 


(ii) While the powers of dissolution and prorogation are exercised by 


the President on the advice of his Council of Ministers, the power to adjourn o j 


the daily sittings of the House of the People and the Council of States 
belongs to the Speaker and the Chairman, respectively. 


A dissolution brings the House of the People to an end (so that there 
must be a fresh election), while prorogation merely terminates a session. - 
Adjournment does not put an end to the existence of a session of Parliament 
but merely postpones the further transaction of business for a specified time, 
hours, days or weeks. 


(iii) A dissolution ends the very life of the existing House of the People 
so that all matters pending before the House lapse with the dissolution. If 


e aller fresh election. Such pending business 


motions, etc., but Bills, in g Bills which origi 
were Sent to the House, as well as b i 


transmitte 


dissolution. But a Bill pending in the Council whi been passed 
bv te Mouse shall not lapse on dissoluuom. A dissolution rout nol, 


1o resolve a disagreement between the Houses if the President Kas notified 
intention to hold a joint sitting before the dissolution [Art. 
D n itd plat. pene aptius. ete is ban SONS 


Though in England prorogation also wipes all business pending at the 
date of prorogation, in Jndia, all Bills pending in Parliament are expressly 
saved by Art. 107(3). In the result, the only effect of a prorogation is that 
pending notices, motions and resolutions lapse, but Bills remain unaffected. 


Adjournment has no such effect on pending business. 


In order to be chosen a member of Parliament, a person (a) must be a 
citizen of India; (b) must be not less than 30 years of 


[verit e v age in the case of the Council of States and not less 


Parliement. than 25 years of age in the case of the House of the 
People. 

Additional qualifications may be prescribed b Parliament by law 

Dienualifications (Art. 84]. A person shall be -dsqualied for being 

stas ice chosen as, and for being, a member ol e House of 


Parliament— 
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(a) if he holds any office of profit under the Government of India or 
the Government of any State (other than an office éxempted by Parliament 
by law) but not a Minister for the Union or for a State; or 


(b) if He is of unsound mind and stands so declared by a competent 
urt; 


(c) if he is an undischarged insolvent; 


(d) if he is not a citizen of India or has voluntarily acquired citizenship 
of a foreign State or is under acknowledgment of allegiance or adherence to 
a foreign power; 


(e) if he is so disqualified by or under any law made by Parliament 
[Art. 102]. 


t may be noted that sex is no disqualification for membership of 


Pp — and that in the Thirteenth General Election, as many as 32 
women secured election to the House of the People. 


BO gnuaszo'v oO 


uw 


If any question arises as to whether a member of either House of 
Parliament has become subject to any of the above disqualificati 


President's decision, in accordance with the opinion Election 
Commission, shall be final [47t. 103]. DES 


A penalty of Rs. 500 per day may be imposed upon a person who sits 
odd votes in either House of Parliament knowing that he is not qualified or 
that he is disqualified for membership thereof [Art. 104]. 


Vacation of seats A member of Parliament shall vacate his seat in 
by members. the following cases [Art. 101]: * 


(i) Dual membership. ara person be chosen to membership of both 
Houses of Parliament he must yacate his seat in one of the two Houses, as 
may be prescribed by Parliamé Oy Similar if a person is e 
to the Union Parliament arid a S egislature then he mv 
the State Legisla à 


expiration of the peri 


(i) Disqualification. If a person incurs any of the disqualifications 
mentioned in Art. 102 (eg, becoming of unsound mind), his seat will 
thereupon become vacant immediately. 


(iii) Resignation. A member may resign his seat by writing addressed to 
the Chairman of the Council of States or the Speaker of the House of the 
People, as the case may be, and thereupon his seat shall be vacant. 


(iv) Absence without permission. The House may declare a seat vacant if 
the member in question absents himself from all meetings of the House for a 
period of 60 days without permission of the House. 


Under the Salaries, Allowances and Pension of Members of Parliament 
Act, 1954, as amended by Act 40 of 2006, a member of Parliament is 
Mas aa entitled to a salary at the rate of Rs. 16,000 per 
ances of Members mensem during the whole term of his office plus an 
of Parliament. allowance at the rate of Rs. 1000 for each day during 
any period of residence on duty at the place where 


wu vals TFI-N-R 1.3 
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Parliament or any Committee thereof is sitting or where any other business 
connected with his duties as Member of Parliament is transacted. Together 
with this, he is entitled to travelling allowance, free transit b ways, 
steamer and other facilities as prescribed by rules framed under the Act. He 
shall also be entitled to a pension, since a 1976 amendment, on a graduated 
scale for each 5 year term as member of either House. 


Officers of Parlia- Each of Parliament has its own presidin 
ment. officer and sec 


There shall be a Speaker to preside over the House of the People. In 
general, his position is similar to that of the Speaker of 
the English House of Commons. 


The House of the People will, as soon as may be after its first sitting, 
choose two members of the House to be, respectively, Speaker and Deputy 
Speaker [4rt. 93]. The Speaker or the Deputy Speaker will normally hold 
office during the life of the House, but his office may terminate earlier in sor 
of the following ways jy his ceasing to be a member of the House. y 
resignation in writing, addressed to the Deputy Speaker, and vice versa. c. 
By removal from office by a resolution, passed by a majority of all the thep - 

he House [rt 94]. Such a resolution shall not be moved unless 


Speaker. 


.H eel J 


a right of vote 
of votes Art. 96]. 
f the House the Speaker shall preside. 


position of the Speaker as impartial as in gland, and the casting vote is 
given to him only to resolve a deadlock. 


The Speaker will have the final power to maintain order within the - 
House of the People and to interpret its Koles of Procedure. In the absence 
of a quorum, it will be the duty of | 
suspend the meeting until there is a quorum. 

'The Speakers conduct in regulating the procedure or maintaining 
order in the House will not be subject to the jurisdiction of any Court 
[Art. 122]. 


Besides presiding over his own House, the Speaker possesses etin i 
powers not belonging to the Chairman ofthe Council of States — 


(a) The Speaker shall preside over a joint sitting of the two Houses of 
Parliament [Art. 118(4)]. 


(b) When a Money Bill is transmitted from the Lower House to the 
Upper House, the Speaker shall endorse on the Bill his certificate that it is a 
Money Bill [Art 110(4)]. -deci -as to whether a Bill is 
Money Bill-is final-and once the certificate is endorsed by the Speaker on a 
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Bill, the subsequent procedure in the pee of the Bill must be governed 
by the provisions relating to Money Bills. 


While the office of Speaker is vacant or the Speaker is absent from a 

| sitting of the House, the Deputy Speaker presides, 

Denys s except when a resolution for his own removal is under 
consideration. 


While the House of the People has a Speaker elected by its members 
from among themselves, the Chairman of the Council of States (who 
ine n over that House) performs that function ex-officio. It is the Vice- 

esident of India who shall ex-o (Hie be the Chairman of the Council of 
States and shall preside over that House and shall function as the Presiding 
Officer of that House so long as he does not officiate as the President of 
Chairman. India during a casual vacancy in that office. When the 
Chairman acts as the President of India, the Office of 

the Chairman of the Council of States falls vacant and the duties of the office 
of the Chairman shall be performed by the Deputy Chairman. The 
: his office only if he is removed from the - 


stated. Under the Salaries anc T Act, 
. 1953, as amended, the — of the Chairman is the same as that of the 
Speaker, viz, Rs. 40,000 plus a sumptuary allowance of Rs. 1,000 per 


mensem, but when the Vice-President acts as the President he shall be 

entitled to the emoluments and allowances of the M à Siac and 

during that Ó— he shall cease to 
tat 0 


of the 
Council of States. The fur 
sim i a O se ho 


Both the Houses of Parliament as well as of a 


Powers; - aarre State Legislature have „Similar _prjtleges under our 
Parliament and its Constitution. 


Manhas Clauses (1)-(2) of Arts. 105 and 194 of our 
Constitution deal with two matters, viz., freedom of speech and right of _ 
publication. 


As regard privileges relating to other matters, the position, as it stands 
after the 44th Amendment, 1978, is as follows—The privileges of members 
of our Parliament were to be the same as those of members of the House of 
Commons (as they existed at the commencement of the Constitution), until 
our Parliament itself takes up legislation relating to privileges in whole or in 
part. In other words, if Parliament enacts any provision relating to any 
particular MM at any time, the English precedents will to that extent be 
superseded in its JL to our Parliament. No such legislation having 
been made by our Parliament, the privileges were the same as in the House 
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of the Commons, subject to such exceptions as necessarily follow from the 
difference in the constitutional setup in India. Reference to House of 
Commons was omitted in 1978. 


In an earlier case, the Supreme Court held that if there was any 
conflict between the existing privileges of Parliament and the fundamental 
rights of a citizen, the former shall prevail, for, the provisions in Arts, 105(3) 
and 194(3) of the Constitution, which confer upon the Houses of our 
Legislatures the same British privileges as those of the House of Commons, 
are independent provisions and are not to be construed as subject to Part In 
of the Constitution, guaranteeing the Fundamental Rights. For instance, if 
the House of a Legislature expunges a portion of its debates from its 
proceedings, or otherwise prohibits its publication, anybody who publishes 
such prohibited debate will be guilty of contempt of Parliament and 
punishable by the House and the Fundamental Right of freedom of 
expression fi 19 l)(a] will be no detenc in a later case," the 
Supreme Court has held tl at though the existing privileges would not be 
fettered by Art. 19(1)(a), they must be read subject to Arts. 20-22 and 32. 

The privileges of each House may be divided into two groups— 

(a) those which are enjoyed by the members indivi- 


privileges chedtisd. dually, and (b) those which belong to each House of 
Parliament, as a collective body. 


A) The privileges enjoyed by the members individually are (i) Free- 
dom from arrest; (ii) Exemption from attendance as jurors and witnesses; (iii) 
Freedom of speech. 


(i) Freedom from Arrest. Section 135A of the C.P. Code, as amended by 
Act 104 of 1976, exempts a member from arrest during the continuance of a 
meeting of the Chamber or Committee thereof of which he is a member or 
of a joint sitting of the Chambers or Committees, and during a period of 40 
days before and after such meeting or sitting. This immunity is, however, 
confined to arrest in civil cases and does not extend to arrest in criminal 
case or under the law of Preventive Detention. 


(ii) Freedom of Attendance as Witness. According to the English practice, 
a member cannot be summoned, without the leave of the House, to give 
evidence as a witness while Parliament is in session. 


(iii) Freedom of Speech. As in England, there will be freedom of speech 
within the walls of each House in the sense of immunity of action for 
anything said therein. While an ordinary citizen's right of speech is subject to 
the restrictions specified in Art. 19(2), such as the law relating to defamation, 
a Member of Parliament cannot be made liable in any court of law in 
respect of anything said in Parliament or any Committee thereof. But this 
does not mean unrestricted licence to speak anything that a member may 
like, regardless of the dignity of the Hia, The freedom of speech is 
therefore ‘subject to the rules’ framed by the House under its powers to 
regulate its internal procedure. 


The Constitution itself imposes another limitätion upon the freedom of 


speech in Parliament, namely, that no discussion shall take place in 
Parliament with respect to the conduct of any Judge of the Supreme Court 


æ 


220 INTRODUCTION TO THE CONSTITUTION OF INDIA [CHAP. 12 


or of a High Court in the discharge of his duties except upon a motion for 
presenting an address to the President praying for the removal of the Judge 
[Art. 121]. 


(B) The privileges of the House collectively zwei The right to publish 
debates and proceedings and the right to restrain publication by others; (ii) 
The right to exclude others; (iii) The right to reci the internal affairs of 
the House, and to decide matters arising within its walls; (iv) The right to 
publish Parliamentary misbehaviour; (v) The right to punish members and 
outsiders for breach of its privileges. 


Thus, each House of Parliament shall have the power— 


(i) To exclude strangers from the galleries at any time. Under the 
Rules of Procedure, the Speaker and the Chairman have the right to order 
the ‘withdrawal of strangers from any part of the House’. 


(ii) To regulate its internal affairs. Each House of Parliament has the 
right to control and regulate its proceedings and also to decide any matter 
arising within its walls, without interference from the Courts. What is said or 
done within the walls of Parliament cannot be inquired into in a Court of 
Law. 


(iii) To punish members and outsiders for breach of its privileges. Each 
House can punish for contempt or breach of its privileges, and the 
punishment may take the form of admonition, reprimand or imprisonment, 
Thus, in the famous Blitz case, the Editor of the ghe ae was called to the 


Bar of the House of the People and reprimanded for having published an 
article derogatory to the dignity of a member in his capacity as member of 
the House. In 1990, Sri K.K. Tewari, a former Minister was reprimanded by 
the Rajya Sabha. What constitutes breach of privileges or contempt of 
Parliament has been fairly settled by a number of precedents in England and 
India. Broadly speaking— 

! "Any act or omission which obstructs or impedes either House of Parliament in the 
performance of its functions or which obstructs or impedes any member or officer 
of such House in the discharge of his doy or which has a tendency, directly or 
indirectly, to produce such results as may be treated as a contempt, even though 
there is no precedent of the offence.” !2 


The different stages in the legislative procedure in Parliament relating 
to Bills other than Money Bills are as follows: 


1. Introduction. A Bill other than Money or financial Bills may be 
Lesistetivé introduced in either House of Parliament [Art. 107(1)] 
Frocelikiët and requires passage in both Houses before it can be 
I. Ordinary Bills. presented for the dent’s assent. A Bill may be 
introduced either by a Minister or by a private 
Member. The difference in the two cases is that any Member other than a 
Minister desiring to introduce a Bill has to give notice of his intention and to 
ask for leave of the House to introduce which is, however, rarely opposed. If 
a Bill has been published in the official gazette before its introduction, no 
motion for leave to introduce the Bill is necessary. Unless published earlier, 
the Bill nd wc in the official gazette as soon as may be after it has been 
introduced. 


 ————— ————— 
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2. Motions after introduction. After a Bill has been introduced or on 
some subsequent occasion, the Member in charge of the Bill may make one 
of the following motions in regards to the Bill, viz — 


(a) That it be taken into consideration. 
(b) That it be referred to a Select Committee. 


(c) That it be referred to dou Committee of the House with the 
concurrence of the other House. 


(d) That it be circulated for the purpose of eliciting public opinion 
thereon. 


On the day on which any of the aforesaid motions is made or on any 
subsequent date to which the discussion is postponed, the principles of the 
Bill and its general provisions may be discussed. Amendments to the Bill and 
clause by clause consideration of the provisions of the Bill take place when 
the motion that the Bill be taken into consideration is carried. 


3. Report by Select Committee. It has already been stated that after 
introduction of the Bill the Member in charge or any other Member by way 
of an amendment may move that the Bill be referred to a Select Committee. 
When such a motion is carried, a Select Committee of the House considers 
the provisions of the Bill (but not the principles underlying the Bill which 
had, in fact, been accepted by the House when the Bill was referred to the 
Select Committee). After the Select Committee has considered the Bill, it 
submits its report to the House and after the report is received, a motion that 
the Bill as returned by the Select Committee be taken into consideration lies. 
When such a motion is carried, the clauses of the Bill are open to 
consideration and amendments are admissible. 


4. Passing of the Bill in the House where it was introduced. When a 
motion that the Bill be taken into consideration has been carried and no 
amendment of the Bill has been made or after the amendments are over, the 
Member in charge may move that the Bill be passed. This stage may be 
compared to the third reading of a Bill in the House of Commons. After the 
motion that the Bill may be passed is carried,!? the Bill is taken as passed so 
far as that House is concerned. 


5. Passage in the other House. When a Bill is passed in one House, it is 
transmitted to the other House. When the Bill is received in the other House 
it undergoes all the stages as in the originating House subsequent to its 
introduction. The House which receives the Bill from another House can, 
therefore, take either of the following courses: 


(i) It may reject the Bill altogether. In such a case the provisions of Art. 
108(1)(a) as to joint sitting may be applied by the President. 


(ii) It may pass the Bill with amendments. In this case, the Bill will be 
returned to the originating House. If the House which originated the Bill 
accepts the Bill as amended by the other House, it will be presented to the 
President for his assent [Art. 111]. If however the originating House does not 
agree to the amendments made by the other House and there is final 
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disagreement as to the amendments between the two Houses, the President 
may summon a joint sitting to resolve the deadlock [Art. 108( 1)(b)]. 


(iii) It may take no action on the Bill, ie., keep it lying on its Table. In 
such a case if more than six months elapse from the date of the reception of 
the Bill, the President may summon a joint sitting [47t. 108(1)(c)]. 


6. President's Assent. When a Bill has been passed by both Houses of 
Parliament either singly or at a joint sitting as provided in Art. 108, the Bill is 
presented to the President for his assent. If the President withholds his assent, 
there is an end to the Bill. If the President gives his assent, the Bill becomes an 
Act from the date of his assent. Instead of either refusing assent or giving assent, 
the President may cei the Bill for reconsideration of the Houses with a 
message requesting them to reconsider it, If, however, the Houses the Bill 
again ree without amendments and the Bill is presented to the President 
for his assent after such reconsideration, the President shall have no power 
to withhold his assent from the Bill. 


II. Money Bills. A Bill is deemed to be a ‘Money Bill’ if it con- 
tains only provisions dealing with all or any of the 
following matters: 


(a) the imposition, abolition, remission, alteration or regulation of any 
tax; (b) the regulation of the borrowing of money by the Government; (c) 
the custody of the Consolidated Fund or the Contingency Fund of India, the 
payment of moneys into or the withdrawal of moneys from any such fund; 
(d) the appropriation of moneys out of the Consolidated Fund of India; p 
the declaring of any expenditure to be expenditure charged on the 
Consolidated Fund of India or the increasing of the amount of any such 
expenditure; (f) the receipt of money on account of the Consolidated Fund 
of India or the public account of India or the custody or issue of such 
money or the audit of the accounts of the Union or of a State; or (g) any 
matter incidental to any of the matters specified in sub-clauses (a) to (f) 
[Art. 110]. 


But a Bill shall not be deemed to be a Money Bill by reason only that it 
provides for imposition of fines or other ecuniary penalties, or for the 
demand or payment of fees for licences or bes for services rendered, or by 
reason that it provides for the imposition, abolition, remission, alteration or 
regulation of any tax by any local authority or body for local purposes. 


If any question arises whether a Bill is a Money Bill or not, the decision 
of the Speaker of the House of the People thereon shall be final. This means 
that the nature of a Bill which is certified by the Speaker as a Money Bill 
shall not be open to question either in a Court of law or in the either House 
or even by the President. 


When a Bill is transmitted to the Council of States or is presented for 
the assent of the President, it shall bear the endorsement of the Speaker that 
it is a Money Bill. As pointed out earlier, this is one of the special powers of 
the Speaker. 


The following is the procedure for the passing of Money Bills in 
Parliament: 
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A Money Bill shall not be introduced in the Council of States. 


After a Money Bill has been passed by the House of the People, it shall 
be transmitted (with the Speaker's certificate that it is a Mone Bill to the 
Council of States for its recommendations. The Council of States cannot 
reject a Money Bill nor amend it by virtue of its own powers. It must, within 
a period of fourteen days from the date of receipt of the Bill, return the Bill 
to the House of the People which may thereupon either accept or reject all 
or any of the recommendations of the Council of States. 


If the House of the People accepts any of the recommendations of the 
Council of States, the Money Bill shall be deemed to have been passed by 
both Houses with the amendments recommended by the Council of States 
and accepted by the House of the People. 


If the House of the People does not accept any of the recommen- 
dations of the Council of States, the Money Bill shall be deemed to have 
been passed by both Houses in the form in which it is passed by the House 
a x People without any of the amendments recommended by the Council 
of States. 


If a Money Bill passed by the House of the People and transmitted to 
the Council of States for its recommendations is not returned to the House 
of the People within the said period of fourteen days, it shall be deemed to 
have been passed by both Houses at the expiration of the said period in the 
form in which it was passed by the House of the People [Art. 109]. 

Generally speaking, a Financial Bill may be said to be any Bill which 
" May ^ relates to revenue or expenditure. But it is in a 

— and technical sense that the expression is used in the 
Financial Bills Constitution. 


I. The definition of a ‘Money Bill’ is given in Art. 110 and no Bill is a 
Money Bill unless it satisfies the requirements of this Article. It lays down 
that a Bill is a Money Bill if it contains only provisions dealing with all or any 
of the six matters specified in that Article or matters incidental thereto. 
These six specified matters have already been stated [See under ‘Money 
Bills’, ante]. 

On the question whether any Bill comes under any of the sub-clauses 
of Art. 110, the decision of the Speaker of the House of the People is final 
and his certificate that a particular Bill is a Money Bill is not liable to be 
questioned. Shortly speaking, thus, only those Financial Bills are Money Bills 
which bear the certificate of the Speaker as such. 


IL Financial Bills which do not receive the Speaker’s certificate are of 
two classes. These are dealt with in Art. 117 of the Constitution— 

i) To the first class belongs a Bill which contains any of the matters 
specified in Art. 110 but does not consist solely of those matters, for example, 
a Bill which contains a taxation clause, but does not deal solely with taxation 
[Art. 117(1)]. 


(i) Any ordinary Bill which contains provisions involving expenditure 
from the Consolidated Fund is a Financial Bill of the second class 


Art. 117(3)]. 
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III. The incidents of these three different classes of Bills are as follows — 


(i) A Money Bill cannot be introduced in the Council of States nor can 
it be introduced except on the recommendation of the President. Again, the 
Council of States has no power to amend or reject such a Bill. It can only 
recommend amendments to the House of the People. 


(ii) A Financial Bill of the first class, that is to say, a Bill which contains 
any of the matters specified in Art. 110 but does not exclusively deal with 
such matters, has two features in common with a Money Bill, viz., that it 
cannot be introduced in the Council of States and also cannot be introduced 
except on the recommendation of the President. But not being a Money Bill, 
the Council of States has the same power to reject or amend such a 
Financial Bill as it has in the case of non-Financial Bills subject to the 
limitation that an amendment other than for reduction or abolition of a tax 
cannot be moved in either House without the President’s recommendation. 
Such a Bill has to be passed in the Council of States through three readings 
like ordinary Bills and in case of a final disagreement between the two 
Houses over such a Bill, the provision for joint sitting in Art. 108 is attracted. 
Only Money Bills are excepted out of the provisions relating to a joint sitting 
[Art. 108(1)]. 


(iii) A Bill which merely involves expenditure and does not include 
any of the matters specified in Art. 110, is an ordinary Bill and may be 
initiated in either House and the Council of States has full power to reject or 
amend it. But it has only one special incident in view of the financial provision 
(ie, provision involving expenditure contained in it) viz., that it must not be 
passed in either House unless the President has recommended the 
consideration of the Bill. In other words, the President's recommendation is 
not a condition precedent to its introduction as in the case of Money Bills 
and other Financial Bills of the first class but in this case it will be sufficient if 
the President's recommendation is received before the Bill is considered. 
Without such recommendation, however, the consideration of such Bill 
cannot take place [Art. 117(3)]. 


But for this special incident, a Bill which merely involves expenditure is 
governed by the same procedure as an ordinary Bill, including the provision 
of a joint sitting in case of disagreement between the two Houses, 


It has already been made clear that any Bill, other than a Money Bill, 
can become a law only if it is agreed to by both the 
Houses, with or without amendments. A machinery 
should then exist, for resolving a deadlock between 
the two Houses if they fail to agree either as to the 
provisions of the Bill as introduced or as to the 
amendments that may have been proposed by either 


(A) As re; Money Bills, the question does not arise, since the 
House of the People has the final power of passing it, the other House 
having the power only to make recommendation for the acceptance of the 
House of the People. In case of disagreement over a Money Bill, thus, the 
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lower House has the plenary power to override the wishes of the upper 
Houses, ie., the Council of States. 


As regards all other Bills (including ‘Financial Bills’), the machinery 
rovided mo Constitution for resolving a disagreement between the two 
ouses of Parliament is a joint sitting of the two Houses [Art. 108]. 


The President may notify to the Houses his intention to summon them 
for a joint sitting in case of disagreement arising between the two Houses in 
any of the following ways:— 


If, after a Bill has been passed by one House and transmitted to the 
other Houses— 


(a) the Bill is rejected by the other House; or 


(b) the Houses have finally disagreed as to the amendments to be made 
in the Bill; or 


(c) more than six months have elapsed from the date of the reception 
of the Bill by the other House without the Bill being passed by it. 


No such notification can be made by the President if the Bill has 
already lapsed by the dissolution of the House of the People; but once the 
President has notified his intention to hold a joint sitting, the subsequent 
dissolution of the House of the People cannot stand in the way of the joint 
sitting being held. 


As stated earlier, the Speaker will preside at the joint sitting; in the 
P , absence of the Speaker, such person as is determined 
uses srt by the Rules of Procedure made by the President (in 
consultation with the Chairman of Council of States 
and the Speaker of the House of People) shall preside [Art 118(4)]. The 
Rules, so made, provide that 
“During the absence of the Speaker from any joint sitting, the Deputy Speaker of 
the Howe or, if he is also sek. the ous FUE of the Coun oie he is 
also absent, such other person as may be determined by the Members present at 
the sitting, shall preside. 
There are restrictions on the amendments to the Bill which may be 
proposed at the joint sitting: 


(a) If, after its passage in one House, the Bill has been rejected or has 
not been returned by the other House, only such amendments may be 
proposed at the joint sitting as are made necessary by the delay in the 
passage of the Bill. 


(b) If the deadlock has been caused because the other House has 
proposed amendments to which the originating House cannot agree, then (i) 
amendments necessary owing to the delay in the passage of the Bill, as well 
as (ii) other amendments as are relevant to the matters with respect to which 
the House have disagreed, may be proposed at the joint sitting. 


If at the joint sitting of the two Houses the Bill, with such amendments, 
if any, as are agreed to in joint sitting, is passed by a majority of the total 
number of members of both Houses present and voting, it shall be deemed for 
the purposes of this Constitution to have been passed by both the Houses. 
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It is to be carefully noted that the procedure for joint sitting, as 

s J prescribed by Art. 108, is confined to Bills for 

soar E be renting ordinary legislation and does not extend to a Bill for 

to, for passing amendment of the Constitution, which is governed pi 
Constitution Art. 368(2), and must, therefore, be passed by ea 

Amending Bill. House, separately, by the special majority laid down. 

That is why the 43rd Amendment Bill, introduced in 

the Lok Sabha in April 1977, could not overcome the apprehended 

resistance in the Rajya Sabha, by resorting to a joint sitting, as carelessly 

suggested in some newspaper articles. The 45th Amendment Bill suffered 

mutilation in the Rajya Sabha, for the same reason. 


At the beginning of every financial year, the President shall, in respect 

" bil of the financial year, cause to be laid before both the 

dh Houses of Parliament a statement of the estimated 

Parliament. receipts and mp of the Government of India 

for that year. is known as the "annual financial 

statement" (i.e., the “Budget’) [Art. 112]. It also states the ways and means of 
meeting the estimated expenditure. 


In Mw el with the usual Parliamentary practice in the United 

Kingdom, the Budget not only gives the estimates for the ensuing year but 

offers an opportunity to the Government to review and explain its financial 

and economic policy and programme to the 

ring a Legislature to discuss and criticise it. The Annual 

i Financial Statement in our Parliament thus contains, 

apart from the estimates of expenditure, the ways and means to raise the 
revenue; — 


(a) An analysis of the actual receipts and expenditures of the closing 
year, and the causes of any surplus or deficit in relation to such year; 


(b) An explanation of the economic policy and spending programme 
of the Government in the coming year and the prospects of revenue. 


The estimates of expenditure embodied in the annual financial state- 
Votable and ment shall show separately—(a) the sums required to 
non-votable meet expenditure described by this Constitution as 
Expenditure. expenditure charged upon the Consolidated Fund of 

India; and (b) the sums required to meet other 
expenditure proposed to be made from the Consolidated Fund of India. 


(a) So much of the estimates as relates to expenditure charged upon the 
Consolidated Fund of India shall not be submitted to the vote of Parliament 
but each House is competent to discuss any of these estimates. 


(b) So much of the estimates as relates to other expenditure shall be 
submitted in the form of demands for grants to the House of the People, and 
that House shall have power to assent, or to refuse to assent, to any demand, 
or to assent to any demand subject to a reduction of the amount specified 
therein. No demand for a t shall however be made except on the 
recommendation of the President [Art. 113]. 
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In practice, the presentation of the Annual Financial Statement is 
followed by a general discussion in both the Houses of Parliament. The 
estimates of expenditure, other than those which are charged, are then placed 
before the House of the People in the form of ‘demands for grants’. 


No money can be withdrawn from the Consolidated Fund except 
under an Appropriation Act, passed as follows: 


As soon as may be after the demands for grants have been voted by 
the House of the People, there shall be introduced a Bill to provide for the 
appropriation out of the Consolidated Fund of India of all moneys required 
to meet— 


(a)the grants so made by the House of the People; and (b) the 
expenditure charged on the Consolidated Fund of India. 


This Bill will then be passed as a Money Bill, subject to this condition 
that no amendment shall be irte to any such Bill in either House of 
Parliament which will have the effect of varying the amount or altering the 
destination of any grant so made or of varying the amount of any 
expenditure charged on the Consolidated Fund [Art 114]. 


The following expenditure shall be expenditure charged on the 
Consolidated Fund of India |Art. 112(3)]— 


(a) the emoluments and allowances of the President and other expendi- 
ture relating to his office; n the salaries and allow- 
charged on the ces of the Chairman and the Deputy Chairman of 
Consolidated Fund the Council of States and the Speaker and the Deputy 
of India. Speaker of the House of the People; (o debt charges 
for which the Government of India is liable; (d) t) the 
salaries, allowances and pensions payable to or in respect of Judges of the 
Supreme Court; (ii) the pensions payable to or in respect of Judges of the 
Federal Court; (iii) the pensions payable to or in respect of Judges of any 
High Court; (e) the salary, allowances and pension payable to or in respect 
of the Comptroller and Auditor-General of India; (f) any sums required to 
satisfy any judgment, decree or award of any court or arbitral tribunal; (g) 
any other expenditure declared by this Constitution or by Parliament by law 
to be so charged. 


As has been already explained, financial business in Parliament starts 
with the presenting of the Annual Financial Statement. This Statement is 
REA caused to be laid by the President before both Houses 

layed by the two Of Parliament [Art. 112]. After the Annual Financial 
«ee in Statement is presented, there is a general discussion of 
financial the Statement as a whole in either House. This 
legislation, discussion is to be a general discussion relating to a 
policy involving a review and criticism of the administration and a valuation 
of the grievances of the people. No motion is moved at this stage nor is the 
Budget submitted to vote. 


(b) The Council of States shall have no further business with the Annual 
Financial Statement beyond the above general discussion. The voting of the 
grants, that is, of the demands for expenditure made by Government, is an 


Expenditure 
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exclusive business of the House of the People. In the House of the People, 
after the general discussion is over, estimates are submitted in the form of 
demands for grants on the particular heads and it is followed by a vote of 
the House on each of the heads [Art. 113(2)]. 


(c) After the grants are voted by the House of the People, the grants so 
made by the House of the People as well as the expenditure charged on the 
Consolidated Fund of India are incorporated in an Appropriation Bill. It 
provides the legal authority for the withdrawal of these sums from the 
Consolidated Fund of India. 


Similarly, the taxing proposals of the budget are embodied in another 
Bill known as the Ann inance Bill. 


Both these Bills being Money Bills, the special procedure relating to 
Money Bills shall have to be followed. It means that they can be introduced 
only in the House of the People and after each Bill is passed by the House of 
the People, it shall be transmitted to the Council of States which shall have 
the power only to make recommendations to the House of the People within a 
period of 14 days but no power of amending or rejecting the Bill. It shall lie 
at the hands of the House of the People to accept or reject the recommen- 
dations of the Council of States. In either case, the Bill will be deemed to be 
passed as soon as the House of the People decides whether it would accept 
or reject any of the recommendations of the Council of States and thereafter 
the Bill becomes law on receiving the assent of the President. 


The financial system consists of two branches—revenue and 
expenditure. 


(i) As regards revenue, it is expressly laid down by our Constitution 

A [Art. 265] that no tax shall be levied or collected 
PARES the Except by authority of law. The result is that the 
Financial System, Executive cannot impose any tax without legislative 
sanction. If any tax is imposed without legislative 


authority, the aggrieved person can obtain his relief from the courts of law. 


(ii) As regards expenditure, the pivot of parliamentary control is the 
Consolidated Fund of India. This is the reservoir into which all the revenues 
received by the Government of India as well as all loans raised by it are 
paid and the Constitution provides that no moneys shall be appropriated out 
of the Consolidated Fund of India except in accordance with law 
[Art. 266(3)]. This law means an Act of Appropriation passed in conformity 
with Art. 114, Whether the expenditure is iliud on the Consolidated 
Fund of India or it is an amount voted by the House of the People, no 
money can be issued out of the Consolidated Fund of India unless the 
expenditure is authorised by an Appropriation Act [4r 114(3)]. It follows, 
accordingly, that the executive cannot spend the public revenue without 
parliamentary sanction. 


While an Act of Appropriation ensures that there cannot be any 
expenditure of the public revenues without the sanction of Parliament, 
Parliament's control over the expenditure cannot be complete unless it is 
able to ensure economy in the volume of expenditure. On this point, 
however, a reconciliation has to be made between two conllicting principles, 


a 
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namely, the need for parliamentary control and the responsibility of the 
Government in power for the administration and its policies. 


The Government has the sole initiative in formulating its policies and 

in presenting its demands for carrying out those 

eed on Esti- policies, Parliament can hardly refuse "s demands 

or make drastic cuts in such demands without 

reflecting on the policy and responsibility of the Government in power. Nor 

is it expedient to suggest economies in different items of the expenditure 

cela by the Government when the demands are presented to the 

ouse for its vote, in view of the shortage of time at its disposal. The 

scrutiny of the expenditure proposed by the Government is, therefore, made 

PY the House in the informal atmosphere of a Committee, known as the 

mmittee on Estimates, After the Annual Financial Statement is presented 

before the House of the People, this Committee of the House, annually 
constituted, examines the estimates, in order to: 


(a) report to the House what economies, improvements, in 
organisation, efficiency or administrative reform, consistent with the policy 
underlying the estimates, may be effected; 


(b) suggest alternative policies in order to bring efficiency and 
economy in administration; 


(c) examine whether the money is well laid out within the limits of the 
policy implied in the estimates; 


(d) suggest the form in which estimates are to be presented to 
Parliament. 


Though the report of the Estimates Committee is not debated in the 
House, the fact that it carries on its examination throughout the year and 
places its views before the members of the House as a whole exerts a 
salutary influence in checking Governmental extravagance in making 
agri in the coming year, and in moulding its policies without friction in 
the House. 


The third factor to be considered is the system of parliamentary control 
to ensure that the expenditure sanctioned by Parliament has actually been 
P in terms of the law of Parliament, that is, the Appro riation Act or 

cts. The office of the Comptroller and Auditor-General is the fundamental 

ency which helps Parliament in this work. The Comptroller and Auditor- 

eneral is the guardian of the public purse and it is his function to see that 
not a paisa is spent without the autho-ity of Parliament. It is the business of 
the Comptroller and Auditor-General to audit the accounts of the Union and 
to satisfy himself that the expenditure incurred has been sanctioned by 
Parliament and that it has taken place in conformity with the rules 
sanctioned by Parliament. The Comptroller and Auditor-General then 
submits his report of audit relating to the accounts of the Union to the 
President who has to lay it before each House of Parliament. 


After the report of the Comptroller and Auditor-General is laid before 

c Hé the Parliament, it is examined by the Public Accounts 
Co Accounts. Committee. Though this is.a Committee of the House 
of the People (having 15 members from that House), 
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by an agreement between the two Houses, seven members of the Council of 
States are also associated with this Committee, in order to strengthen it. The 
Chairman of the Committee is generally a member of the Lok Sabha who is 
not a member of the ruling party. 


In scrutinising the Appropriation Accounts of the Government of India 
and the a pi of the Comptroller and Auditor-General thereon it shall be 
the duty of the Committee on Public Accounts to satisfy itself— 


9 that the moneys shown in the accounts as having been disbursed 
were legally available for and applicable to the service or purpose to which 
they have applied or charged; 


y (b) that the expenditure conforms to the authority which governs it; 
an 


(c) that every i, Sra has been made in accordance with the 
provisions made in this behalf under rules framed by competent authority. 


This Committee, in short, scrutinises the report of the Comptroller and 
Auditor-General in details and then submits its report to the House of the 
People so that the irregularities noticed by it may be discussed by 
Parliament and effective steps taken. 


All moneys received by or on behalf of the Government of India will 
be credited to either of two funds—the Consolidated Fund of India, or the 
‘public account’ of India. Thus, 


(a) Subject to the assignment of certain taxes to the States, all revenues 

Fund received by the Government of India, all loans raised 

e: nen by the Government and all moneys received by that 

overnment in repayment of loans shall form one 

consolidated fund to be called “the Consolidated Fund of India” 
[Art. 266(1)]. 


(b) All other public moneys received by or on behalf of the 
Public Account of Government of India shall be credited to the Public 
India. Account of India [Art. 266(2)|, e.g., moneys received 

by an officer or Court in connection with affairs of the 
Union [Art. 284]. 

No money out of the Consolidated Fund of India Mee of a State) shall 
be appropriated except in accordance with a law of Appropriation. The 
procedure for the passing of an Appropriation Act has been already noted. 


(c) Art. 267 of the Constitution empowers Parliament and the Legisla- 

i ture of a State tò create a ‘Contingency Fund’ for 
Cees rum India or for a State, as the case on be. The 
‘Contingency Fund’ for India has been constituted by 

the Contingency Fund of India Act, 1950. The Fund will be at the disposal 
of the executive to enable advances to be made, from time to time, for the 
purpose of meeting unforeseen exponit pending authorisation of such 
expenditure by the Legislature by supplementary, additional or excess 
€: The amount of the Fund is subject to be regulated by the appropriate 

gislature. 
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The custody of the Consolidated Fund of India and the Contingency 
Fund of India, the payment of moneys into such Funds, withdrawal of 
moneys therefrom, custody of public moneys other than those credited to 
such Funds, their payment into the public accounts of India and the 
withdrawal of moneys from such account and all other matters connected 
with or ancillary to matters aforesaid shall be regulated by law by 
Parliament, and, until provision in that behalf is so made shall be regulated 
by rules made by the President [Art. 283]. 


Though our Council of States does not occupy as important a place in 
Constitutional the constitutional system as the American Senate, its 
tion of the Position is not so inferior as that of the House of Lords 
ouncil of States as it stands to-day. Barring the specific provisions with 
as compared with respect to which the lower House has special functions, 
ydp ss eg., with respect to money Bills (see below), the 
"T Constitution proceeds on a theory of equality of status 

of the two Houses. 


This equality of status was explained by the Prime Minister Pandit 
Nehru himself,!^ in these words— 


"Under our Constitution Parliament consists of two Houses, each functioning in the 
allotted sphere laid down in the Constitution. We derive authority from that Consti- 
tution, Sometimes we refer back to the practice and conventions prevailing in the 
Houses of Parliament of the United Kingdom and even refer erroneously to an 
Upper House and a Lower House. I do not think that is correct. Nor is it helpful 
always to refer back to the procedure of the British Parliament which has grown up 
in the course of several hundred years and as a result of conflicts i npud with the 
authority of the King and later between the Commons and the Lords. We have no 
such history behind us, though in making our Constitution we have profited by the 
experience of others. 

Our guide must, therefore, be our own Constitution which has clearly specified 
the functions of the Council of States and the House of the People. To call either of 
these Houses an Upper House or a Lower House is not correct Each House has 
full authority to regulate its own procedure within the limits of the Constitution. 
Neither House by itself, constitutes Parliament. It is the two Houses together that 
are the Parliament of India ..That Constitution treats the two Houses equally, 
except in certain financial matters which are to be the sole purview of the House of 
the People. In regard to what these are, the Speaker is the final authority." 


The Constitution also makes no distinction between the two Houses in 
the matter of selection of Ministers. In fact, during all these years, there have 
been several Cabinet Ministers from amongst the members of the Council of 
States, such as the Ministers for Home Affairs, Law, Railway and Transport, 
Production, Works, Housing and Supply, etc. But the res onsibility of such 
member, as Minister, is to the House of the People [Art. 75(3)]. 


The exceptional provisions which go limitations upon the powers 


of the Council of States, as compared with 


na Money Bill shall not be introduced in the Council. Even a Bill 
having like financial provisions cannot be introduced in the Council. 


e House of the People are: 


(2) The Council has no power to reject or amend a Money Bill. The 
only power it has with respect to Money Bills is to suggest ‘recommen- 
dations’ which may or may not be accepted by the House o the People, and 
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the Bill shall be deemed to have been passed by both Houses of Parliament, 
without the concurrence of the Council, if the Council does not return the 
Bill within 14 id of its receipt or makes recommendations which are not 
accepted by the House. 


(3) The Speaker of the House has got the sole and final power deciding 
whether a Bill is a Money Bill. 


(4) Though the Council has the power to discuss, it has no power to 
vote money for the public expenditure and demands for grants are not 
submitted for the vote of the Council. 


(5) The Council of Ministers is responsible to the House of the People 
and not to the Council [Art, 75(3)]. 


(6) Apart from this, the Council suffers, by reason of its numerical 
minority, in case a joint session is summoned by the President to resolve a 
deadlock between the two Houses [47t. 108(4)]. 


On the other hand, the Council of States has certain special powers 
which the other House does not possess and this certainly adds to the 
prestige of the Council: 


(a) Art. 249 provides for temporary Union s menor with respect to a 
matter in the State if it is necessary in the national interest, but in this matter 
a special role has been assigned by the Constitution to the Council. Parliament 
can assume such legislative power with respect to a State subject only if the 
Council of States declares, by a resolution supported by not less than two-thirds 
of its members present and voting, that it is necessary or expedient in the 
national interest that Parliament should make laws for the whole or any part of 
the territory of India with respect to that matter while the resolution remains 
in force. 


p ues under Art. 312 of the Constitution, Parliament is empo- 
wered to make laws providing for the creation of one or more All-India 
Services common to die Union and the States, if the Council of States has 
declared by a resolution supported by not less than two-thirds of the 
members present and voting that it is necessary or expedient in the national 
interest so to do. 


In both the above matters, the Constitution assigns a special position to 
the Council because of its federal character and of the fact that a resolution 
gomme by two-thirds of its members would virtually signify the consent of the 

tates. 


Notwithstanding these special functions and the theory of equality 
propounded by Pandit Nehru, it is not possible for the Council of States, by 
reason of its very composition, to attain a status of equality with the House of 
the People. Even though there is no provision in the Constitution, 
corresponding to Art. 169 relating to the upper Chamber in the States, for 
the abolition of the upper Chamber in Parliament, there has been, since the 
inauguration of the Constitution, a feeling in the House of the People that 
the Council serves no useful purpose and is nothing but a ‘device to flout 
the voice of the People'; which led even to the motion of a Private 
Member's Resolution for the abolition of the Council. It was stayed for the 
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time being only at the intervention of the then Prime Minister Pandit Nehru 
on the ground that the working of the Council was yet too short to adjudge 
its usefulness. 4 


(c) The most extreme instance of its importance, during its career, has 
recently been shown by the Council of States in the matter of constitutional 
amendment Under Art. 368(2, a Bill for the amendment of the 
Constitution, in order to be law, must be passed in each House of Parliament 
Am specified special majority, and the device of joint sittin under Art. 
108 is not available to remove the opposition by the Rajya Sabha in respect 
of a Bill for amendment of the Constitution. e the Janata Party had an 
overwhelming majority in the Lok Sabha, the Congres [ O) and (I) siege’ 
had an imposing majo in the Rajya Sabha so that there was no chance o 
the 43rd Amendment Bill, 1977, being passed by a two-thirds majority in the 
Rajya Sabha, as its composition existed in April, 1977, The progress of the 
43rd Amendment Bill had, therefore, to be baled after its introduction in 
the Lok Sabha, since the Congress Party declared its intention to oppose the 
consideration of this Bill. The opposition of the two Congress Parties also 
truncated the 45th Constitution Amendment Bill, while in the Rajya Sabha. 


The Constitution (64th Amendment) Bill, 1989 and the Constitution 

65th Amendment) Bill, 1989 could not secure the gad majority in the 

ajya Sabha and hence could not be passed (13-10-1989), even though they 
had earlier been duly passed by the Lok Sabha. 
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PART III 
Government of the States 


CHAPTER 13 
THE STATE EXECUTIVE 


1. The General Structure. 


As stated at the outset, our Constitution provides for a federal 
Government, having separate systems of administration for the Union and its 
Units, namely, the States. The Constitution contains provisions for the 
governance of both. It lays down a uniform structure for the State 
Government, in Part VI of the Constitution, which is applicable to all the 
States, save the State of Jammu & Kashmir which has a separate Constitution 
for its State Government, for reasons which will be explained in Chap. 15. 


Broadly speaking the pattern of Government in the States is the same 
as that for the Union, namely, a parliamentary system,—the executive head 
being a constitutional ruler who is to act according to the advice of Ministers 
responsible to the State Legislature (or its popular House, where there are 
two Houses),—except in matters in respect of which the Governor of a State 
is empowered by the Constitution to act ‘in his discretion’ [Art 163(1)]. 


2. The Governor. 


At the head of the executive power of a State is the Governor just as 

G the President stands at the head of the executive 

areae. power of the Union. The executive power of the State 

is vested in the Governor and all executive acon of the State has to be 

taken in the name of the Governor, Normally, there shall be a Governor for 

each State, but an amendment of 1956 makes it possible to appoint the same 
person as the Governor for the two or more States [Art 153]. 


The Governor of a State is not elected but is appointed by the 
Pte ie President and holds his office at the pleasure of the 
€ \ppo of Office of President. Any citizen of India who has completed 35 
Governor. den of age is eligible for the office, but he must not 
old any other office of profit, nor be a member of the 
Legislature of the Union or of any State [Art. 158], There is no bar to the 
selection of a Governor from amongst members of a Legislature but if a 
Member of a Legislature is appointed Governor, he ceases to be a Member 
immediately upon such appointment. 


The normal term of a Governor's office shall be five years, but it may 
be terminated earlier, by— 


(i) Dismissal by the President, at whose ‘pleasure’ he holds the office 
[Art. 156(1)]; (ii) Resignation [Art. 156(2)]. 
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The grounds en which a Governor may be removed by the 
President are not laid down in the Constitution, but it is obvious that this 
power will be sparingly used to meet with cases of gross delinquency, such 
as bribery, corruption, treason, and the like or violation of the Constitution.! 


There is no bar to a person being appointed Governor more than 
once. 


The original plan in the Draft Constitution was to have elected Gover- 

— tea POTS- But in the Constituent Assembly, it was replaced 

Wy. en sppein by the method of appointment by the President, upon 
the following arguments?: 


(a) It would save the onn. from the evil consequences of still another 
election, run on personal issues. To sink every province into the vortex of an 
election with ons of primary voters but with no possible issue other than 
personal, would be highly detrimental to the country's progress. 


) If the Governor were to be elected by direct vote, then he might 
consider himself to be superior to the Chief Minister, who was merely 
returned from a single constituency, and this might lead to frequent friction 
between the Governor and the Chief Minister. 


But under the Parliamentary system of Government prescribed by the 
Constitution, the Governor was to be constitutional head of the State, —the 
real executive power being vested in the Ministry responsible to the 
Legislature. 

*When the whole of the executive power is vested in the Council of Ministers, if 

there is another person who believes that he has got the backing of the province 

behind him, and, therefore, at his discretion he can come forward and intervene in 
the governance of the province, it would really amount to a surrender of 
democracy. 


lii The expenses involved and the elaborate machinery of election 
would be out of proportion to the powers vested in this Governor who was 
to act as a mere constitutional head. 


(a) A Governor elected by adult franchise to be at the top of the 
litical life in the State would soon prefer to be the Chief Minister or a 

ter with effective powers. The party in power during the election would 
naturally put up for Governorship a person who was not as outstanding as 
the future Chief Minister with the result that the State would not be able to 
get the best man of the party. All the process of election would have to be 
gone through only to get a second rate man of the party elected as 
Governor. Being subsidiary in importance to the Chief Minister, he would 
be the nominee of the Chief Minister of the State, which was not a desirable 
thing. 

(e) Through the procedure of appointment by the President, the Union 
Government would be able to maintain intact its control over the States. 


(f) The method of election would encourage separatist tendencies. The 
Governor would then be the nominee of the Government of that particular 
province to stand for the Governorship. The stability and unity of the 
Governmental machinery of the country as a whole could be achieved only 
by adopting the system of nomination. 
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“He should be a more detached figure acceptable to the province, otherwise he 
could not function, and yet may not A vent of the party machine of the province. 
On the whole it would probably be desirable to have people from outside, eminent 
in something, education or other fields of life who would naturally co-operate fully 
with the Government in carrying out the policy of the Government and yet 
represent before the public something above politics. 


The arguments which were advanced, in the Constituent Assembly, 
against nomination are also worthy of consideration: 


(i) A nominated Governor would not be able to work for the welfare of 
a State because he would be a foreigner to that State and would not be able 
to understand its special needs. 


ii) There was a chance of friction between the Governor and the Chief 
Minister of the State no less under the system of nomination, if the Premier 
of the State did not belong to the same party as the nominated Governor.* 


(iii) The argument that the system of election would not be compatible 
with the Parliamentary or Cabinet system of Government is not stron 
enough in view of the fact that even at the Centre there is an electe 
President to be advised by a Council of Ministers. Of course, the election of 
the President is not direct but indirect. 


(iv) An appointed Governor under the instruction of the Centre might 
like to run the administration in a certain way contrary to the wishes of the 
Cabinet. In this tussle, the Cabinet would prevail and the President-appoint- 
ed Governor would have to be recalled. The system of election, therefore, 
was far more compatible with good, better an efficient Government plus 


the right of self-Government. 


(v) The method of appointment of the head of the State executive by 
the federal executive is repugnant to the strict federal system as it obtains in 
the U.S.A. and Australia. AEN 


In actual working, it may be said that in States where one party has a 
clear majority, the part played by the Governor has been that of a constitu- 
tional and impartial head, but in those States where there are URE 
parties with an uncertain command over the Legislature, the Governor has 
— acted as a mere agent of the pe Mein rep 

atus o Sopranos such as inviting a person to form a stry, because 
Ravara aa he belonged tb the rating p at the Cede, even 
though he had no clear following (as in the case of Sri Eis eminem in 
Madras, after the General election in 1952) or bringing about the removal of 
a Ministry having the confidence of the lature, by means of a report 
under Art. 356(as happened in Kerala in 1959, in the case of the Communist 
Ministry headed by 5ri Namboodiripad). Nevertheless, there is one t in 
which the system of appointing an outsider by the Centre has proved to be 
beneficial, and that is the prevention of disruptive and separatist forces from 
impairing the national uni and strength as might otherwise have been 

ossible without the knowledge of the Centre, under a locally elected 

overnor. 

It is from this standpoint alone that one can tolerate the patently 
undemocratic instances of appointing a retiring or a retired member o1 the 
Indian Civil Service or the dion Administrative Service (who is obviously 
- a veteran bureaucrat) or of the Armed Forces as a Governor. 
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A Governor gets a monthly emolument of Rs. 36,0005, together with 
Conditions of the use of an official residence free of rent and also 
Governor'soffice. Such allowances and privileges as are specified in the 

Governor's (Emoluments, Allowances and Privileges 
Act, 1982 as amended in 1998 (w.e.f. 1-1-1996). The emolument an 
allowances of a Governor shall not be diminished during his term of office 
[Art. 158(3)-(4)]. 
Powel ANE The Governor has no diplomatic or military 
Governne, power like the President, but he possesses executive, 

egislative and judicial powers analogous to those of 
the President. 


I. Executive. Apart from the power to appoint his Council of Ministers, 
the Governor has the power to appoint the Advocate-General and the 
Members of the State Public Service Commission, The Ministers as well as 
Advocate-General hold office during the pleasure of the Governor, but the 
Members of the State Public Service Commission cannot be removed by 
him, they can be removed only by the President on the report of the 
Supreme Court on reference made by the President and, in some cases, on 
the happening of certain disqualifications [Art. 317]. 


The Governor has no power to appoint Judges of the State High Court 
but he is entitled to be consulted by the President in the matter [Art. 217(1)]. 


Like the President, the Governor has the power to nominate members 
of the pe a community to the Legislative Assembly of his State, if he 
that they are not adequately represented in the Assembly; but 


is satisfie 
while the President's corresponding power with regard to the House of the 
People is limited to a maximum of two members, in the case of the 
Governor the limit is one member only, since the Constitution (23rd 
Amendment) Act, 1969 [Art. 333]. 


As regards the upper Chamber of the State Legislature (in States where 
the Legislature is bi-cameral), namely, the Legislative Council, the Governor 
has a power of nomination of members corresponding to the power of the 
President in relation to the Council of States, and the power is similarly 
exercisable in respect of “persons having special knowledge or practical 
experience in respect of matters such as literature, science, art, co-operative 
movement and social service” ty 171(5). It is to be noted that 'co- 
operative movement' is not included in the corresponding list relating to the 

ouncil of States. The Governor can so nominate 1/6 part of the total 
members of the Legislative Council. 


Il. Legislative. As regards legislative powers, the Governor is a part of 
the State Legislature [Art. 164] just as the President is a part of Parliament. 
Again, he has a right of addressing and sending messages, and summoning, 

we iem, and dissolving, in relation to the State Legislature, just as the 
resident has in relation to Parliament.? He also possesses a similar power of 
causing to be laid before the State Legislature the annual financial statement 
s 202] and of making demands for grants and recommending ‘Money 
ills’ [Art. 207]. 


His powers of ‘veto’ over State legislation and of making Ordinances 
are dealt with separately. (See Chap. 14 “Governor’s power of veto” and 
“Ordinance-making power of Governor".) 
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III. Judicial. The Governor has the power to t pardons, reprieves, 
respites, or remission of punishments or to suspend, remit or commute the 
sentence of any person convicted of any offence against any law relating to a 
matter to which executive power of the State extends [Art. 161]. He is also 
consulted by the President in the appointment of the Chief Justice and the 
Judges of the High Court of the State. 


IV. Emergency Power. The Governor has no emergency owers’ to 
meet the situation arising from external aggression or armed rebellion as the 
President has [Art. 352(1)], but he has the power to make a report to the 
President whenever he is satisfied that a situation has arisen in which 
Government of the State cannot be carried on in accordance with the 
provisions of the Constitution [Art. 356], thereby inviting the President to 
assume to himself the functions of the Government of the State or any of 
them. [This is popularly known as ‘President’s Rule’. 

3. The Council of Ministers. 

As has already been stated, the Governor is a constitutional head of the 

State executive, and has, therefore (subject to his discretionary functions 


noted below), to act on the advice of a uncil of Ministers sa 163]. The 
provisions relating to the Council of Ministers of the Governor are, 


therefore, subject to exceptions to be stated presently, similar to those 
relating to the Council of ters of the President. 
At the head of a State Council of Ministers is the Chief Minister 


: corresponding to the Prime Minister of the Union). 
Appointment f Chi 
Council of lhe 


ef Minister is appointed by the Governor,’ 
Ministers. while the other Ministers are appointed by the 
Governor on the advice of the Chief Minister. The 
Council of Ministers shall be collectively responsible to the Legislative 
Assembly of the State and individually onsible to the Governor. The 
Ministers are jointly and severally responsible to the Legislature. He/They 
is/are publicly accountable for the acts or conducts in the performance of 
duties.” Any person! may be appointed a Minister (provi ed he has the 
confidence of the Legislative Assembly), but he ceases to be a Minister if he 
is not or does not remain, for a perio of six consecutive months, a member 
of the State Legislature. The salaries and allowances of Ministers are 
governed by laws made by the State Legislature [Art. 164]. 
It may be said that, in general, the relation between the Governor and 
his ministers is similar to that between the President 
Nelesicnehip et = his d with = important or 8 that 
7 while the Constitution does not empower the Presi- 
and his Ministers. dent to exercise any function ‘in his discretion’, it 
authorises the Governor to exercise some functions ‘on his discretion’. In 
this respect, the principle of Cabinet responsibility in the States differs from 
that in the Union. 
Article 163(1) says— 
“There shall be a Council of Ministers,... to aid and advise the Governor in the 
exercise of his functions, except in so far as he is by or under this Constitution 
required to exercise his functions or any of them in his discretion.” 
It is because of this discretionary jurisdiction of the Governor that no 
amendment was made by the 42nd Amendment Act in Art. 163(1) as in 
Art. 74(1), which we have noticed in Chap. 11. 
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In the exercise of the functions which the Governor is empowered to 
exercise in his discretion, he will not be required to act according to the 
advice of his ministers or even to seek such advice. Again, if any question 
arises whether any matter is or is not a matter as regards which the 
Governor is required by the Constitution to act in his discretion, the decision 
of the Governor shall be final, and the validity of anything done by the 
Governor shall not be called into question on the ground that he ought or 
ought not to have acted in his discretion [Art. 163(2)} 

A. The functions which are specially required by the Constitution to be 
exercised by the Governor in his discretion are— 


1 e Para 9(2) of the 6th Sch. which provides that 
Dhesstiendty E the Governor of Assam shall, in his discretion, 
Govern 9" determine the amount payable by the State of Assam 

to the District Council, as royalty accruing from 
licences for minerals.!! 


(b) Art. 2520 [added by the Constitution (7th Amendment) Act, 1956] 
which authorises the President to appoint the Governor of a State as the 
administrator of an adjoining Union Territory and provides that where a 
Governor is so appointed, he shall exercise his functions as such 
administrator ‘independently of his Council of Ministers’. 


B. Besides the above functions to be exercised by the Governor ‘in his 
discretion’, there are certain functions under the 
M Responsibi- amended Constitution which are to be exercised b 
= the Governor ‘on his special responsibility’ ,—whi 
practically means the same thing as ‘in his discretion’, because though in 
cases of special responsibility, he is to consult his Council of Ministers, the 
final decision shall be ‘in individual judgment’, which no court can 
question. Such functions are— 

(i) Under Art. 371(2), as amended,!? the President may direct that the 
Governor of Maharashtra or Gujarat shall have a special responsibility for 
taking steps for the development of certain areas in the State, such as 
Vidarbha, Saurashtra. 

oft The Governor of Nagaland shall, under Art. EINE (introduced 
in 1962), have similar responsibility with respect to law and order in that 
State so long as inii rditarbnhcs caused by the hostile Nagas in that 
State continue. 

(iii) Similarly, Art. 371C(1), as inserted in 1971, empowers the President 
to direct that the Governor of Manipur shall have special responsibility to 
secure the proper functioning of the Committee of the Legislative Assembly 
of the State consisting of the members elected from the Areas of that 
State. 

(iv) Art. 371F(g), inserted by the Constitution (36th Amendment) Act, 
1975, similarly, imposes a special responsibility upon the Governor of 
Sikkim "for peace and for an equitable arrangement for ensuring the social 
and economic advancement of different sections of the population of 
Sikkim". 

In the discharge of such special responsibility, the Governor has to act 
according to the directions issued by the President from time to time, and 
subject thereto, he is to act ‘in his discretion’, 
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C. In view of the ag, Sige of the Governor to the President and of 
Mon. der prac. the fact that the Governor's decision as to whether he 
lic, in certain Should act in his discretion in any articular matter is 
matters. final [Art. 163(2)], it would be possible for a Governor 

to act without ministerial advice in certain other 
matters, according to the circumstances, even though they are not speci- 
fically mentioned in the Constitution as discretionary functions.!? 

(i) As an instance to the point may be mentioned the making of a 
report to the President under Art. 356, that a situation has arisen in which 
the Government of State cannot be carried on in accordance with the provi- 
sions of the Constitution. Such a report may possibly be made against a 
Ministry in power,—for instance, if it attempts to misuse its powers to sub- 
vert the Constitution. It is obvious that in such a case the report cannot be 
made according to ministerial advice. No such advice, again, will be availa- 
ble where one try has resigned and another alternative Ministry cannot 
be formed. The making of a report under Art. 356, thus, must be regarded 
as a function to be Srce by the Governor in the exercise of his 
discretion. 

Obviously, the Governor is also the medium through whom the Union 
keeps itself informed as to whether the State is complying with the Directives 
issued by the Union from time to time. 

(ii) Further, after such a Proclamation as to failure of the Constitution 
machinery in the State is made by the President, the Governor acts as the 

ent of the President as regards those functions of the State Government 
which have been LSA by the President under the Proclamation 
[Art, 356(1)(a)]. 

uu) In some other matters, such as the reservation of a Bill for 
consideration of the President [Art. 200], the Governor may not always be in 
agreement with his Council of Ministers, particularly when the Governor 
happens to belong to a party other than that of the Ministry. In such cases, 
the Governor may, in particular situations, be justified in acting without 
ministerial advice, if he considers that the Bill in question would affect the 
powers of the Union or contravene any of the provisions of the Constitution 
even though his Ministry may be of a different opinion.!!5 

It is obvious that as regards matters on which the Governor is 

: empowered to act in his discretion or on his ‘special 
as aep —— responsibility, the Governor will be under the 
' complete control of the President. 

As regards other matters, however, though the President will have a 
personal control over the Governor through his power of appointment and 
removal,!® it does not seem that the President will be entitled to exercise any 
effective control over the State Government t the wishes of a Chief 
Minister who enjoys the confidence of the State Legislature, though, of 
course, the President may keep himself informed of the affairs in the State 
through the reports of the Governor, which may even lead to the removal of 
the Ministry, under Art. 356, as stated above. , 


A sharp controversy has of late arisen upon the 
Eana na question whether a Governor has the power to dismiss 
dismiss a Chief a Council of Ministers, headed by the Chief Minister, 
Minister. on the assumption that the Chief Minister and his 
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Cabinet have lost their majority in the popular House of the Legislature. The 
controversy has been particularly intriguing inasmuch as two Governors 
acted in contrary directions under similar circumstances. In West Bengal, in 
1967, Governor Dharma Vira, being of the view that the United Front 
Ministry, led be Ajoy Mukherjee, had lost majority in the Legislative 
Assembly, owing to defections from that Party, asked the Chief Minister to 
call a meeting of Assembly at a short notice, and, on the latter’s refusal to do 
so, dismissed the Chief Minister with his Ministry. On the other hand, in 
Uttar Pradesh in 1970, Governor Gopala Reddy dismissed Chief Minister 
Charan Singh, on a similar assumption, without even waiting for the verdict 
of the Assembly which was scheduled to meet only a few days later. Quite a 
novel thing happened in Uttar Pradesh in 1998 when the Governor Romesh 
Bhandari, being of the view that the Chief Minister Kalyan Singh Ministry 
had lost majority in the Assembly, dismissed him without affording him 
opportunity to prove his majority on the floor of the House and ig ge 
Shri Jagdambika Pal as the Chief Minister which was challenged by Shri 
Kalyan Singh before the High Court which by an interim order put Shri 
Kalyan Singh pow in position as the Chief Minister. This order was 
challenged by Shri Jagdambika Pal before the Supreme Court which 
directed a “composite floor test" to be held between the contending parties 
which resulted in Shri Kalyan Singh securing majority. Accordingly, the 
impugned interim order of the High Court was made absolute.!? 


Before answering the question with reference io the preceding 
instances, it should be noted that the Cabinet system of Government has 
been adopted in our Constitution from the United Kingdom and some of the 
salient conventions underlying the British system have been codified in our 
Constitution. In the absence of anything to the contrary in the context, 
therefore, it must be concluded that the position under our Constitution is 
the same as in the United Kingdom. 


In England, the Ministers being legally the servants of the Crown, at 
law the Crown has the power to dismiss each Minister, individually or 
collectively. But upon the growth of the Parliamentary system, it has been 
established that the Ministers, collectively, hold their office so long as they 
command a majority in the House of Commons. This is known as the 
‘collective responsibility of Ministers. The legal responsibility of the i 
Ministers, as a collective body, to the Crown has thus been replaced by the 
political responsibility of the try to Parliament, and the Posh power 
to dismiss a Prime Minister of his Cabinet has become obsolete,—the last 
instance being 1783,/9 The Crown retains, however, his power to dismiss a 1 
Minister individually and, in practice, this power is exercised by the Crown 
on the advice of the Prime ter himself, when he seeks to weed out an 
undesirable colleague. 

Be that as it may, the above two propositions as they exist today in 
England have been codified in Cls. (1) and (2) of Art 164 of our 
Constitution as follows : 

“(1) ... and the Ministers shall hold office at the pleasure of the Governor; 

(2) The Council of Ministers shall be collectively responsible to the Legislative 

Assembly of the State.” 


In the above context, the legitimate conclusion that can be drawn is 
that— 
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(a) The Governor has the power to dismiss an individual Minister at 
any time, 


(b) He can dismiss a Council of Ministers or the Chief Minister (whose 
Testing majority dismissal means a fall of the Council of Ministers), only 
support. when the Legislative Assembly has expressed its want of 

confidence in the Council of Ministers, either by a 
direct vote of no-confidence or censure or by defeating an important 
measure or the like, and the Governor does not think fit to dissolve the 
Assembly. The Governor cannot do so at his pleasure on his subjective 
estimate of the strength of the Chief Minister in the Assembly at any point of 
time, because it is for the Legislative Assembly to enforce the collective 
responsibility of the Council of Ministers to itself, under Art. 164(2). 


The above view of the Author has been upheld by the Supreme Court 
in S.R. Bommai v. Union of India, (a 9Judge Bench) by observing that 
wherever a doubt arises whether a Ministry has lost the confidence of the 
House, the only way of testing is on the floor of the House.?? The assessment 
of the strength of the Ministry is not a matter of private opinion of any 
individual, be he the Governor or the President.?! 


4. The Advocate-General 


Each State shall have an Advocate-General for the State, an official 
Advocate-General, COrresponding to the Attorney-General of India, and 
having similar functions for the State. He shall be 


appointed ri the Governor of the State and shall hold office during the 
e 


mW of the Governor--Only a person who is qualified to be a Judge of a 
gh Court can be appointed Advocate-General He receives such 
remuneration as the Governor may determine. 


He shall have the right to speak and to take part in the proceedings of, 
but no right to vote in, the Houses of the Legislature of the State [Art. 177]. 
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In those States where the State Legislature consists of one House only 

[Art. 16s) (p. 233, post), a dissolution of the Legislative Assembly results in the 

dissolution of the State Legislature (because there is no tive Council to survive.) 
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. The Governor may appoint a person to be the Chief Minister on his own estimation that 

such person is likely to command a — in the State Assembly and he can exercise 

this power even before the Assembly is fully constituted. Such act, itself, would not 
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CHAPTER 14 
THE STATE LEGISLATURE 


THOUGH a koe pattern of government is prescribed for the 
tates, in the matter of the composition of the Legi 
The — Bicameral jte the Constitution makes PF distincon i t 
Legislatures. the bigger and the smaller States. While the Legis- 
lature of every State shall include the Governor and, 
in some of the States, it shall consist of two Houses, namely, the Legislative 
Assembly and the Legislative Council, while in the rest, there shall be only 
one House, ie., the Legislative Assembly [Art. 168]. 


Owing to changes introduced since the inauguration of the 
Constitution, in accordance with the procedure laid down in Art. 169, the 
States having two Houses! in 2008, are Andhra Pradesh; Bihar; 
Maharashtra? Karnataka and Uttar Pradesh* [Art. 168]. To these must be 
added Jammu & Kashmir, which has adopted a bi-cameral Legislature, by 
her. own State Constitution. 


It. follows that in the remaining States," * the Legislature is uni-cameral, 
o 4 boli that is, consisting of the Legislative Assembly only 
Creato "Second [47t 168]. But the above list is not permanent in the 
Chambers im sense that the Constitution provides for the abolition of 
States. the Second Chamber (that is, the Legislative Council) 

in a State where it exists as well as for the creation of 
such a Chamber in a State where there is none at present, by a simple 
procedure which does not involve an amendment of the Constitution. The 
procedure prescribed is a resolution of the Legislative Assembly of the State 
concerned passed by a special majority (that is, a majority of the total 
membership of the Assembly not being less than two-thirds of the members 
actually present and voting), followed by an Act of Parliament [Art. 169]. 


This apparently extraordinary provision was made for the States (while 
there was none corresponding to it for the Union Legislature) in order to 
meet the criticism, at the time of the making of the Constitution, that some of 
our States being of poorer resources, could ill afford to have the 
extravagance of two Chambers. This device was, accordingly, prescribed to 
enable each State to have a Second Chamber or not according to its own 
wishes. It is interesting to note that, taking advantage of this provision, the 
State of Andhra Pradesh, in 1957, created a Legislative Council, leading to 
the enactment of the Legislative Council Act, 1957, by Parliament. Through 
the same process, it has been abolished in 1985.! 
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On the other hand, West Bengal and Punjab have abolished their 
Second Chambers, pursuing the same procedure.* 


The size? of he A FATE porn res vary with that of the 

gislative  Assembly,—the membership of the 

Een noti die Council being not more than one-third of the 

membership of the Legislative Assembly but not less 

than 40. This provision has been adopted so that the Upper House (the 
Council) may not get a predominance in the Legislature [Art. 171(1)]. 


The system of composition of the Council as laid down in the 
Constitution is not final. The final power of providing the composition of this 
Chamber of the State Legislature is given to the Union Parliament [Art. 
171(2).. But until Parliament legislates on the matter, the composition shall 
be as given in the Constitution, which is as follows: It will be a partly 
nominated and partly elected body,—the election being an indirect one and 
in accordance with the principle of proportional representation by the single 
transferable vote. The members being drawn from various sources, the 
Council shall have a variegated composition. 


Broadly speaking, 5/6 of the total number of members of the Council 
shall be indirectly elected and 1/6 will be nominated by the Governor. 
Thus,— 


(a) 1/3 of the total number of members of the Council shall be elected 
by electorates consisting of members of local bodies, such as municipalities, 
district boards. 


(b) 1/12 shall be elected by electorates consisting of graduates of three 
years’ standing residing in that State. \ 


(c) 1/12 shall be elected by electorates consisting of persons engag 
for at least three years in teaching in educational institutions within the State, 
not lower in standard than secondary schools. 


(d) 1/3 shall be elected by members of the topia Assembly from 
amongst persons who are not members of the Assembly. 


(e) The remainder shall be nominated by the Governor from persons 
having knowledge or practical experience in respect of such matters as 
literature, science, art, co-operative movement and social service (The courts 
cannot question the bona fides or propriety of the Governor's nomination in 
any exse 


The Legislative EON. of each State shall be composed of members 

hes chosen by direct election on the basis of adult suffrage 

peri norena ofthe from territorial constituencies. The number of 
Assembly, members of the Assembly shall be not more than 500 
nor less than 60. The Assembly in Mizoram and Goa 


shall have only 40 members each. 


There shall be a Peeper ona equal representation according to 
population in respect of each territorial constituency within a State. There 
will be a readjustment by Parliament by law, upon the completion of each 
census [Art. 170]. ` 
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As stated already, the Governor has the power to nominate? one 
member of the Anglo-Índian community as he deems fit, if he is of opinion 
that they are not adequately represented in the Assembly [Art. 333]. Such 
reservation will cease on the expiration of sixty’ years from the commence- 
ment of the Constitution [Art, 334]. 


The duration of the Legislative Assembly is five years, but— 


Duration of the (i) It may be dissolved sooner than five years, 
Legislative Assembly. by the Governor.? 


(ii) The term of five years may be extended in case of a Proclamation 
of Emergency by the President. In such a case, the Union Parliament shall 
have the power to extend the life of the Legislative Assembly up to a period 
not exceeding six months after the Proclamation ceases to have effect, 
subject to the condition that such extension shall not exceed one year at a 
time [Art. 172(1)]. 


The Legislative Council shall not be subject to dissolution. But one- 

third of its members shall retire on the expiry of every 

Receive Council: second year [Art. HOME It will thus be a permanent 

body like the Council of States, only a fraction of its 
membership being changed every third year. 


A Legislative Assembly shall have its Speaker and Deputy Speaker, 
and a Legislative Council shall have its Chairman and Deputy Chairman, 
and the provisions relating to them are analogous to those relating to the 
corresponding officers of the Union Parliament. 


A person shall not be qualified to be chosen to fill a seat in the 
Qualifications for Legislature of a State unless he— 


membership of the (a) is a citizen of India; 


State Legislature. 

(b) is, in the case of a seat in the Legislative 
Assembly, not less than twenty-five years of age and, in the case of a seat in 
the Legislative Council, not less than thirty years of age; and 


^s possesses such other qualifications as may be prescribed in that 
behalf by or under any law made by Parliament [Art. 173]. 


Thus, the Representation of the People Act, 1951, has provided that a 

erson shall not be elected either to the Legislative Assembly or the 

uncil, unless he is himself an elector for any Legislative Assembly 
constituency in that State. 


The disqualifications for membership of a State Legislature as laid 

lif down in Art. 191 of the Constitution are analogous to 

mm uer arant the disqualifications laid down in Art. 102 relating to 
membership of either House of Parliament. Thus,— 


A person shall be disqualified for being chosen as, and for being a 
member of the Legislative Assembly or Legislative Council of a State if he— 


(a) holds any office of profit under the Government of India or the 
Government of any State, other than that of a Minister for the Indian Union 
or for a State or an office declared by a law of the State not to disqualify its 
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holder (many States have passed such laws declaring certain offices to be 
offices the holding of which will not disqualify its holder for being a member 
of the Legislature of that State); 


(b) is of unsound mind as declared by a competent court; 
(c) is an undischarged insolvent; 


(d) is not a citizen of India or has voluntarily acquired the citizenship of 
a foreign State or is under any acknowledgment of Meghtnee or adherence 
to a foreign State; 


(e) is so ded by or under any law made by Parliament (in other 
words, the law of Parliament may disqualify a person for membership even 
of a State Legislature, on such grounds as may be laid down in wich law). 
Thus, the Representation of the People Act, 1951, has laid down some 
grounds of disqualification, e.g., conviction by a court, having been found 
guilty of a corrupt or illegal practice in relation to election, being a director 
or managing agent of a corporation in which Government has a financial 
interest (under conditions laid down in that Act), 


Article 192 lays down that if any question arises as to whether a 
member of a House of the Legislature of a State has become subject to any 
of the disqualifications mentioned above, the question shall be referred to 
the Governor of that State for decision who will act according to the opinion 
Legislative proce. Ofthe Election Commission. His decision shall be final 
dure 


in a State and not liable to be questioned in any court of làw. 


f The legislative procedure in a State Legislature 

with having two Chambers is broadly similar to that in 

that in Parliament. pri. ent, save for differences on certain points to be 
explained presently. 


L As regards Money Bills, the position is the same. The Legislative 
Council s have no power save to make recommendations to the 
Assembly for amendments or to withhold the Bill for a period of 14 days 
from the date of receipt of the Bill. In any case, the vill of the Spem par 
shall prevail, and the Assembly is not bound to accept any su 
recommendations, 


It follows that there cannot be any deadlock between the two Houses at 
all as regards Money Bills. 


IL As regards Bills other than Money Bills, too, the only power of the 
Council is to interpose some delay in the passage of the Bill for a period of 
4 3, time (3 months) [Art. 197(1)(b)] which is, of course, 
cones Connell pret in tbe ste of Mel Bills. The Legislative 
Council of States. Council of a State, thus, shall not be a revising but 
mere advisory or dilatory Chamber: If it disagrees to 
such a Bill, the Bill must have second journey from the Assembly to the 
Council, but ultimately the view of the Assembly shall prevail and in the 
second journey, the Council shall have no power to withhold the Bill for 
more than a month [Art. 197(2)(b)]. 
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Herein the procedure in a State Legislature differs from that in the 
Parliament, and it renders the position of the Legislative Council even 
weaker than that of the Council of the States. The difference is as follows: 


While disagreement between the two Houses of Parliament is to be 
resolved by a join! sitting, there is no such provision for 
AE Medi bes sol difiniescpt Benkon the two he of the 
between two State Legislature,—in this latter case, the will of the 
Houses. lower House, viz, the Assembly, shall ultimately 
prevail and the Council shall have no more power 

than to interpose some delay in the passage of the Bill to which it disagrees. 


This difference of treatment in the two cases is due to the adoption of 
two different principles as regards the Union and the State Legislatures. (a) 
As to Parliament,—it has been said that since the Upper House represents 
the federal character of the Constitution, it should have a status better than 
that of a mere dilatory body. Hence, the Constitution provides for a joint 
siting of both Houses in case of disagreement between the House of the 
People and the Council of States, though of course, the House will ultimately 
have an upper hand, owing to its numerical majority at the joint sitting. ©) 
As regards the two Houses of the State Legislature, however, the 
Constitution of India adopts the English system founded on the Parliament 
Act, 1911, viz., that the Upper House must eventually give way to the Lower 
House which represents the will of the people. Under this system, the Upper 
House has no power to obstruct the popular House other than to effect some 
delay. This democratic provision has been adopted in our Constitution in the 
case of the State Legislature inasmuch as in this case, no question of federal 
importance of the Upper House arises. 


The provisions as regards Bills other than Money Bills may now be 
summarised: 


(a) Parliament. If a Bill (other than a Money Bill) is passed by one 
House and (i) the other House rejects it or does not return it within six 
months, or (ii) the two Houses disagree as to amendment, the President may 
convene a joint sitting of the Houses, for the purpose of finally deliberating 
and voting on the Bill. At such joint sitting, the vote af 
sdure. i fn ate majori of both Houses present and voting shall 

liament and prevail and the Bill shall be deemed to have been 
State Legislature. passed by both Houses with such amendments as are 
agreed to by such majority; and the Bill shall then be 

presented for his assent |Art. 108]. 


(b) State Legislature. (i) If a Bill (other than a Money Bill) is passed by 
the Legislative Assembly and the Council (a) pde the Bill, or (b) passes it 
with such amendments as are not agreeable to the Assembly, or (c) does not 
pass the Bill within 3 months from the time when it is laid before the 
Council, —the Legislative Assembly may again pass the Bill with or without 
further amendments, and transmit the Bill to the Council again [Art. 197(1)]. 


If on this second occasion, the Council—(a) again rejects the Bill, or 
(b) proposes amendments, or (c) does not pass it within one month of the date 
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“on which it is laid before the Council, the Bill shall be deemed to have vm 
passed by both Houses, and then presented to the Governor for his assent 
[Art. 197(2)]. 


In short, in the State Legislature, a Bill as regards which the Council 
does not agree with the Assembly, shall have two journeys from the 
Assembly to the Council. In the first journey, the Council shall not have the 
power to withhold the Bill for more than three months and in the second 
journey, not more than one month, and at the end of this period, the Bill 
shall be deemed to have been passed by both the Houses, even though the 
Council remains altogether inert [Art. 197]. 


(ii) The foregoing provision of the Constitution is applicable only as 
regards Bills originating in the Assembly. There is no corresponding provision 
for Bills originating in the Council. If, therefore, a Bill passed by the Council 
^ nt ecg to the Assembly and rejected by the latter, there is an end to 

e Bill. 


The relative positions of the two Houses of the Union Parliament and 
of a State Legislature may be graphically shown as follows: 


L As regards Money Bills, the position is similar at the Union-and the 
States: 


(a) A Money Bill cannot originate in the Second Chamber or Upper 
House (é¢., the Council of States or the Legislative Council). 


(b) The Upper House (ie, the Council of States or the Legislative 
Council) has no power to amend or reject such Bills. In either case, 
the Council can only make recommendations when a Bill passed by 
the lower House (ie, the House of the People or the Legislative 
Assembly, as the case may be) is transmitted to it. It finally rests 
with the lower House to accept or reject the recommendations 
made by the Upper House. it the House of the People or the 
Legislative Assembly (as the case may be) does not accept any of 
the recommendations, the Bill is deemed to have been nd by 
the Legislature in the form in which it was passed by the lower 
House and then presented io the President or the Governor (as the 
case may be), for his assent. If the lower House, on the other hand, 
accepts any of the recommendations of the Upper House, then the 
Bill shall be deemed to have been passed by the Legislature in the 
form in which it stands after acceptance of such recommendations. 


On the other hand, if the Upper House does not return the 
Money Bill transmitted to it by the Lower House, within a period of 
14 days from the date of its receipt in the Upper House, the Bill 
shall be deemed to have been passed by the Legislature, at the 
expiry of the period of 14 days, and then presented to the President 
or the Governor, as the case may be, even though the Upper House 
has not either given its assent or made any recommendations. 


(c) There is no provision for resolving any deadlock as between the 
two Houses, as regards Money Bills, because no deadlock can 
possibly arise. Whether in Parliament or in a State Legislature, the 
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will of the lower House (House of the People or the Legislative 
Assembly) shall bein in case the Upper House does not agree to 


the Bill as passe 


by the lower House. 


Il. As regards Bills other than Money Bills: 


Parliament 


(a) Such Bills may be intro- 
duced in either House of Parliament. 


(b) A Bill is deemed to have 
been passed by Parliament only if 
both Houses have agreed to the Bill 
in its original form or with amend- 
ments agreed to by both Houses. In 
case of disagreement between the 
two Houses in any of the following 
manner, the deadlock may be solved 
only by a joint sitting of the two 
Houses, summoned by the 
President. 


(c) The disagreement may take 
place if a House, on receipt of a Bill 
passed by the other House— 


^ (i) rejects the Bill; or (ii) 
‘proposes amendments às 
are not agreeable to the 
other House; or (iii) does 
not pass the Bill within six 
= ma of its receipt of the 
Bill. 


(d) In a case of disagreement, a 
passing of the Bill by the House of 
the People, a second time, cannot 
override the Council of States. The 
only means of resolving the 
deadlock is a. Joint sitting of the two 
Houses. But if the President, in his 
discretion, does not summon a joint 
sitting, there is an end of the Bill 
and, thus, the Council of States has 
effective power, subject to a joint 
sitting, of preventing the passing of a 
Pill. 


State Legislature 


(a) Such Bills may be intro- 
duced in either House of a State 
Legislature. 


(b) The Legislative Council has 
no co-ordinate power, and in a case 
of disagreement between the two 
Houses, the will of the Legisative 
Assembly shall ultimately prevail. 
Hence, there is no provision for a 
joint sitting for resolving a deadlock 
between the two Houses. 


(c) A disagreement between 
the two Houses may take place if 
the Legislative Council, on receipt of 
a Bill passed by the Assembly— 


(i) rejects the Bill; or (ii) 
makes amendments to the Bill, 
which are not agreed to by the 
originating House; or (iii) does not 
pass the Bill within three months 
from the date of its receipt from the 
originating House. 


While the period for passing a 
Bill received from the lower House 
is six months in the case of the 
Council of States, it is three months 
only in the case of the Legislative 
Council. 


(d) In case of such disagree- 
ment, a passing of the Bill by the 
Assembly for a second time is suffi- 
cient for the passing of the Bill by 
the Legislature, and if the Bill is so 
passed and transmitted to the Legis- 
lative Council again, the only thing 
that the Council may do is to 
withhold it for a period of one 
month from the date of its receipt 
of the Bill on its second journey. If 
the Council either rejects the Bill 
again, or proposes amendments not 
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Parliament State Legislature 


agreeable to the Assembly or 
allows one month to elapse without 
passing the Bill, the Bill shall be 
deemed to have been passed by 
the State Legislature in the form in 
which it is passed by the Assembly 
for the second time, with such 
amendments, if any, as have been 
made by the Council and as are 
agreed to by the Assembly. 


(e) The foregoing procedure 
applies only in the case of disagree- 
ment relating to a Bill originating in 
the Legislative Assembly. 


In the case of a Bill originating 
in the Legislative Council and 
transmitted to the Assembly, after 
its passage in the Council, if the 
Legislative Assembly either rejects 
the Bil or makes amendments 
which are not agreed to by the 
Council, there is an immediate end 
of the Bill, and no question of its 
passage by the Assembly would 
arise. 


^et It has been clear that the position of Legislative 
Chamber Council is inferior to that of the Legislative Assembly 
so much so that it may well be considered as a 
surplusage. 
(a) The very composition of the Legislative Council, renders its position 
weak, being partly elected and partly nominated, and representing various 
interests. 


(b) Its very existence depends upon the will of the Legislative 
Assembly, because the latter has the power to pass a resolution for the 
abolition of the second Chamber by an Act of Parliament. 


(c) The Council of Ministers is responsible only to the Assembly. 


(d) The Council cannot reject or amend a Money Bill. It can only 
withhold the Bill for a period not exceeding 14 days or make recommen- 
dations for amendments, 


(e) As regards ordinary legislation (ie, with respect to Bills other than 
Money Bills), too, the position of the Council is nothing but subordinate to 
the Assembly, for it can at most interpose a delay of four months (in two 
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journeys) in the passage of a Bill originating in the Assembly and, in case of 
a the Assembly will have its way without the concurrence of the 
uncil. 


In the case of a Bill originating in the Council, on the other hand, the 
Assembly has the power of rejecting and putting an end to the Bill forthwith. 


It will thus be seen that the second Chamber in a State is not even a 
revising body like the second Chamber in the Union Parliament which can, 
by its dissent, bring about a deadlock, necessitating a joint sitting of both 

ouses to effect the passage of the Bill (other than a Money Bill). 
Nevertheless, by reason of its composition by indirect election and 
nomination of persons having special knowledge, the Legislative Council 
commands a better calibre and even by its dilatory power, it serves to check 
hasty legislation by bringing to light the shortcomings or defects of any ill- 
considered measure. 


When a Bill is presented before the Governor after its passage by the 
Houses of the Legislature, it will be open to the Governor to take any of the 
following steps: 


Go x (a) He may declare his assent to the Bill, in which 
Au. power case, it would become law at once; or, 


(b) He may declare that he withholds his assent 
to the Bill, in which case the Bill fails to become a law; or, 


(c) He may, in the case of a Bill other than a Money Bill, return the Bill 
with a message. 


d) The Governor may reserve? a Bill for the consideration of the 

President. In one case reservation is compulsory, viz, where the law in 

uestion would derogate from the powers of the High Court under the 
nstitution, 


In the case of a Money Bill, so reserved, the President may either 
declare his assent or withhold his assent. But in the case of a Bill other than 
a Money Bill, the President may, instead of declaring his assent or refusing 
it, direct the Governor to return the Bill to the Legislature for 
reconsideration. In the latter case, the Legislature must reconsider the Bill 
within six months and if it is passed again, the Bill shall be presented to the 
President again. But it shall not be obligatory upon the President to give his 
assent in this case too [Art, 201]. 


It is clear that a Bill which is reserved for the consideration of the 
President shall have no legal effect until the President declares his assent to 
it. But no time limit is imposed by the Constitution upon the President either 
to declare that he assents or that he withholds his assent. As a result, it 
would be open to the President to keep a Bill of the State Legislature 
pending at his hands for an indefinite period of time, without expressing his 
mind. 


It should also be noted that there is a third alternative for the President 
which was demonstrated in the case of the Kerala Education Bill, viz., that when 
a reserved Bill is presented to the President he may, for the purpose of deciding 
whether he nde 


assent to, or return the Bill, refer to the Supreme Court, under 
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Art. 143, for its advisory opinion where any doubts as to the constitutionality 
of the Bill arise in the President's mind. 


Veto Powers of 


The veto powers of the President and Governor 


President 
Governor. 


compared. 
President 


(A) 1. May assent to the Bill 
passed by the Houses of Parliament. 


2. May declare that he with- 
holds his assent, in which case, the 
Union Bill fails to become law. 


3. In case of a Bill other than a 
Money Bill, may return it for recon- 
sideration by Parliament, with a 
message to both Houses. If the Bill is 
again passed by Parliament, with or 
without amendments, and again 
presented to the President, the 
President shall have no other 
alternative than to declare his assent 
to it. 


(B) In the case of a State Bill 
reserved by the Governor for the 
President's consideration (as stated 
in para 4 of col. 2): 


(a) If it is a Money Bill, the 
President may either declare that he 
assents to it or withholds his assent 
to it. 


(b) If it is a Bill other than a 
Money Bill, the President may— 


(i) declare that he assents to it or 
that he withholds his assent from it, or 


and may be presented graphically, as follows: 


Governor 


1. May assent to the Bill 
passed by the State Legislature. 


2. May declare that he 
withholds his assent, in which case, 
it fails to become law. 


3. In case of a Bill other than 
a Money Bill, may return it for 
reconsideration by the State 
Legislature, with a message. If the 
Legislature again passes the Bill 
with or without amendments, and it 
is again presented to the Governor, 
the Governor shall have no other 
alternative than to declare his 
assent to it. 


4. Instead of either assenting 
to, withholding assent from, or 
returning the Bill for reconsi- 
deration by the State Legislature, 
Governor may reserve a Bill for 
consideration of the President, in 
any case he thinks fit. 

Such reservation is, however, 
obligatory if the Bill is so much 
derogatory to the powers of the 
High Court that it would endanger 
the constitutional position of the 
High Court, if the Bill became law. 
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President 


(ii) return the Bill to the State 
Legislature with a message for 
reconsideration, in which case, the 
State Legislature must reconsider the 
Bill within six months, and if it is 
passed again, with or without 
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Governor 


Once the Governor reserves a 
Bill for the President’s considera- 
tion, the subsequent enactment of 
the Bill is in the hands of the 
President and the Governor shall 
have no further part in its career. 


amendments, it must be again 
peed direct, to the President for 

is assent, but the President is not 
bound to give his assent, even 
though the Bill has been passed by 
the State Legislature, for a second 
time. 

The Governor's power to make Ordinances [Art. 213], having the force 

of an Act of the State Legislature, is similar to the Ordinance-making power 
of the President in the following respects : 


Ordinance-making (a) The Governor shall have this power only 
coi 4 of when the Legislature, or both Houses thereof, are not 


in session; 
(b) It is not a discretionary power, but must be exercised with the aid 
and advice of ministers; 


te) The Ordinance must be laid before the State Legislature when it re- 
assembles, and shall automatically cease to have effect at the expiration of 
six weeks from the date of reassembly, unless disapproved earlier by that 


Legislature. 


(d) The Governor himself shall be competent to withdraw the 
Ordinance at any time. 


(e) The scope of the Ordinance-making power of the Governor is co- 
extensive with the legislative powers of the State Legislature, and shall be 
confined to the subjects in Lists II and III of Sch. VII. 


But as regards repugnancy with a Union law relating to a concurrent 
subject the Governor's Ordinance will prevail notwithstanding repugnancy, 
if the Ordinance had been made in pursuance of ‘instructions’ of the 
President. 


The peculiarity of the Ordinance-making power of the Governor is that 
he cannot make Ordinances without ‘instructions’ from the President if— 


(a) A Bill containing the same provisions would under the Constitution 
have required the previous sanction of the President for the introduction 
thereof into the Legislature; or (b) the Governor would have deemed it 
necessary to reserve a Bill containing the same provisions for the 
consideration of the President;!! or (c) an Act of the Legislature of the State 
containing the same provisions would under this Constitution have been 
invalid unless, having been reserved for the consideration of the President, it 
had received the assent of the President’? [Art. 213]. 
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The Ordinance-making powers of the President 
and a Governor may be graphically presented as 


Ordinance-making 
power of President 
and 

follows: 


compared. 
President 
1. Can make Ordinance only 


Governor 
1. Can make Ordinance only 


when either of the two Houses of when the State Legislature or either 


Parliament is not in session. 


of the two Houses (where the State 
Legislature is bi-cameral) is not in 
session, 


The President or Governor must be satisfied that circumstances exist 
which render it necessary for him to take immediate action, 


2. Ordinance has the same 
force and is subject to the same 
limitations as an Act of Parliament. 


3. (a) Must be laid before both 
Houses of Parliament when it re- 
assembles. 


(b) Shall cease to operate on 
the expiry of six weeks from the re- 
assembly of Parliament or, if, before 
that period, resolutions disapproving 
the Ordinance are passed by both 
Houses, from the date of the second 
of such resolutions, 


But Governor cannot make an 
Ordinance relating to three speci- 
fied matters, without instructions 
from President (see above). 


2. Ordinance has the same 
force and is subject to the same 
limitations as an Act of the State 
Legislature. 


But as regards repugnancy with 
a Union law relating to a Concur- 
rent subject, if the Governor’s Ordi- 
nance has been made in pursuance 
of ‘instructions of the President’, the 
Governor's Ordinance shall prevail 
as if it were an Act of the State 
Legislature which had been 
reserved for the consideration of 
the President and assented to by 
him. 


3. (a) Must be laid before the 
Legislative Assembly or before 
both Houses of the State Legis- 
lature (where it is bi-cameral), when 
the Legislature re-assembles. 


(b) Shall cease to operate on 
the expiry of six weeks from the re- 
assembly of the State Legislature 
or, if before the expiry of that 
period, resolutions disapproving 
the Ordinance are passed by the 
Assembly or, where there are two 
Houses the resolution passed by 
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President Governor 


the Assembly is agreed to by the 
Council, from the date of the 
passing of the resolution by the 
Assembly in the first case, and of 
the agreement of the Council in the 
second case. 


The privileges of the Legislature of a State are similar to those of the 
Union Parliament inasmuch as the constitutional provisions [Arts, 105 and 
Privileges of a 194] are identical. The question of the privileges of a 
State Legislature. State Legislature has been brought to the notice of the 

ublic, particularly in relation to the power of the 

gislature to punish for contempt and the jurisdiction 

of the Courts in respect thereof. Though all aspects of this question have not 

yet been settled, the following propositions may be formulated from the 
decisions of the Supreme Court: 


p Each House of the State Legislature has the power to punish for 
breach of its privileges or for contempt. 


(b) Each House is the sole judge of the wes whether any of its 
privileges has, in particular case, been infringed, and the Courts have no 
jurisdiction to interfere with the decision of the House on this point. 


The Court cannot interfere with any action taken for contempt unless 
the Legislature or its duly authorised officer is seeking to assert a privilege 
not known to the law of Parliament, or the notice issued or the action taken 
was without jurisdiction. i 


(c) No House of the Legislature has, however, the power to create for 
itself any new privilege not known to the law and the Courts possess the 
power to determine whether the House in fact possesses a particular 
privilege. 

(d) It is also competent for a High Court to entertain a petition for 
habeas corpus under Art. 226 or for the Supreme Court, under Art. 32, 
challenging the legality of a sentence imposed by a Legislature for contempt 
on the ground that it has violated a fundamental right of the petitioner and 
to release the prisoner on bail, pending disposal of that petition. 


(e) But once a privilege is held to exist, it is for the House to judge the 
occasion and its manner of exercise. The Court cannot interfere with an 
erroneous decision by the House or its Speaker in respect of a breach of its 
privilege. 


New States added since 1950. 


Apart from those States which have merely changed their names (e.g, 
Madras has changed its name to Tamil Nadu; Mysore to Karnataka; United 
Provinces was renamed Uttar Pradesh immediately after the adoption of the 
Constitution), there has been an addition of various items in the list of States 
in the First Schedule to the Constitution, by reason of which a brief note 
should be given as to the new items to make the reader familiar as to their 
identity. 
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The State of ‘Andhra’ was created by the Andhra State Act, 1953, 
Andhra Prad comprising certain areas taken out of the State of 
" et Md as, and it was renamed ‘Andhra Pradesh’ by the 

States Reorganisation Act, 1956. 


The Bombay Reorganisation Act, 1960 split up the State of Bombay 
Gujarat. into two States, Gujarat and Maharashtra. 


The State of Kerala was created by the States Reorganisation Act, 1956, 
Kerala. in place of the Part B State of Travancore-Cochin of 
the original Constitution. 


Maharashtra. See under Gujarat, above. 


Nagaland was created a separate State by the State of Nagaland Act, 
Nagaland. 1962, by taking out the Naga Hills-Tuensang area out 
of the State of Assam. 


By the Punjab Reorganisation Act, 1966, the 17th State of the Union of 
H India was constituted by the name of H by 
ji carving out a part of the territory of the State of Punjab. 


The State of Mysore was formed by the States Reorganisation Act, 
acsi: 1956, out of the original Part B State of Mysore. It has 
been renamed, in 1973, as Karnataka. 


Some of the Union Territories had, of late, been demanding promotion 

Himachal Pradesh, tO the status of a State. Of these, Himachal Pradesh 

became the fore-runner on the enactment of the State 

of Himachal Pradesh Act, 1970, by which Himachal Pradesh was added as 

the 18th State in the list of States, and omitted from the list of Union 
Territories, in the First Schedule of the Constitution. 


In the same manner, Manipur and Tripura were lifted up from the 
Manipur and Status of Union Territories (original Part C States), by 
Tripura. the North-Eastern Areas (Reorganisation) Act, 1971. 


Meghalaya was initially created a ‘sub-State’ or 
Meghalaya. ‘autonomous State’ within the State of Assam, by the 

Constitution (22nd Amendment) Act, 1969, by the 
insertion of Arts. 241 and 371A. Subsequently, it was given the full status of 
a State and admitted in the Ist Schedule as the 21st State, by the North- 
Eastern Area (Reorganisation) Act, 1971. 


As has been explained earlier, Sikkim (a Protectorate of India) was 
Sikki qu the status of an ‘associate State’ by the 
3 nstitution (35th Amendment) Act, 1974, and 
thereafter added to the Ist Schedule as the 22nd State, by the Constitution 
(36th Amendment) Act, 1975. 


By the State of Mizoram Act, 1986, Mizoram was elevated from the 
Midsdiam status of a Union Territory to be the 23rd State in the 
Ist Schedule of the Constitution. 


By a similar process, statehood was conferred on the Una psu. 
A hal Pradesh. ©! Arunachal Pradesh, by enacting the State o. 
"Arunachal Pradesh Act, 1986. 
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Goa was separated from Daman and Diu and 
ge made a State, by the Goa, Daman and Diu 
Reorganisatión Act, 1987. 


Chhattisgarh was carved out of the territories of 
ME the Madhya Pradesh by the Madhya Pradesh 


Reorganisation Act, 2000. 


Initially, Uttaranchal was created out of the 
territories of the Uttar Pradesh by the Uttar Pradesh 
Reorganisation Act, 2000. It was renamed as 
Uttarakhand by the Uttaranchal (Alteration of Name) Act, 2006. 


Uttarakhand 


Jharkhand was created by carving out a part of 
aiai the territories of the Bihar by the Ls, etu a 
Act, 2000. 


REFERENCES 


l. (a) The Legislative Council in Andhra Pradesh has been abolished by the Andhra 

desh Legislative Council (Abolition) Act, 1985. (b) By reason of s. 8(2) of the 

Constitution (7th Amendment) Act, 1956, Madhya Pra shall have a second House 

(vsidonvi uncil) only after a notification to this effect has been made by President. 

o such notification having been made so far, Madhya Pradesh is still having one 

Chamber. (c) The Legislative Council of Tamil Nadu has been abolished in August, 
1986, by passing the Tamil Nadu Legislative Council (Abolition) Act, 1986. 


2. Revived by the Andhra Pradesh Legislative Council Act, 2005 (1 of 2006). 
3. Maharashtra has been created out of Bombay, by the Bombay Reorganisation Act, 1960. 


4. West Bengal has abolished its Legislative Council w.e.f. 1-8-1969 by a notification under 
the West Bengal Legislative Council (Abolition) Act, 1969, and Punjab has abolished its 
Legislative Council, under the Punjab Legislative Council (Aboliton] Act, 1969, 


5. See Table XV for membership of the State Legislatures. 


6. The number of Anglo-Indian members so nominated by the Governor of the several 
States as in September, 1990, was as follows : Andhra 1; Bihar 1; Karnataka 1; Kerala 1; 
Madhya Pradesh 1; Tamil Nadu 1; Maharashtra 1; Uttar Pradesh 1; West Bengal 1. The 
present position is not available. 


7. The original period of ten years has been extended to sixty years, gradually by the 
Constitution em Amendment) Act, 1959, the 23rd Amendment Act, 1969, the 45th 
m e Act, 1980, the 62nd Amendment Act, 1989 and the 79th Amendment Act, 
1999. 

8. In this context, we should refer to the much-debated question as to whether the 

Governor has any discretion to dissolve the Assembly without or against the advice of the 

Chief Minister, or through the device of suspending the State Legislature under Art. 356. 

In the general election to the Lok Sabha, held in March, 1977, the Congress P was 

routed by the Janata Party. It was urged by the Janata Government at the Centre that in 

view of this verdict, the Congress Party had no moral right to continue in power in 9 

States, viz., Bihar, Haryana, Himachal Pradesh, M.P., Orissa, Punjab, Paparan, U.P., 

West Bengal, In pursuance of this view, the Union Home Minister (Mr. Charan Singh) 

issued on, 18-4-1977, an ‘appeal’ to the Chief Ministers of these 9 States to advise their 

respective Governors to dissolve the Assemblies and hold an election in June, 1977 

(while their extended term would have expired in March, 1978). But the Congress 

advised the Chief Ministers not to yield to this npes! or pressure, and contended that the 

roposition that the English Sovereign can dissolve Parliament without the advice of the 

Prime Minister was wrong and obsolete and that the Crown's prerogative in this behalf 

had been turned into a privilege of the Prime Minister. In short, under the British 

Parliamentary system which had been adopted under the Indian Constitution, a 

Governor could not dissolve the Assembly contrary to the advice of the Chief Minister of 

the State, It was also urged that Art. 356 was not intended to be used for such purposes. 
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The question was eventually taken to the Supreme Court by some of the affected 
States by way of a suit (under Art, 131) against the Union of India. The suit was 
dismissed by a Bench of 7 Judges, at the hearing on the prayer for temporary injunction, 
though the Judges gave separate reasons in 6 concurring judgments [State of Rajasthan v. 
Union of India, AIR. 1977 S.C. 1361]. The Judges agreed on the following points; (i) The 
reasons behind an Executive decision to' dissolve the Legislature are political and not 
justiciable in a court of law. (ii) So also is the question of the President's satisfaction for 
the purpose of using the power under Art. 356,—unless it was shown that there was no 
satisfaction at all or the satisfaction was based on extraneous grounds ie 59, 83 (BEG. 
C].); 124 (CHANDRACHUD, J.); 144 (BHAGWATI & GUPTA J,J.); pc OSWAMI, J.); 179 
(UNTWALIA, J.); 206 (FAZAL ALI, J.)]. All toe Jusaa held that on the facts on the record, 
it was not possible to hold that the order of the President under Art. 356, suspending the 
constitutional system ih the relevant States was actuated by mala fides or extraneous 
considerations, 

Exercise of power under Art. 356 was received ov by a 9Judge Bench of the 
Supreme Court in S.R. Bommai v. Union of India, (1994) 3 S.C.C. 1. Exp the 
fee case it has laid down the following points: (i) Proclamation under Art. is. 
subject to judicial review but to a limited extent, eg. whether there was any material, 
whether it was relevant, whether mala fide etc. (ti) Til the proclamation is approved by 
Parliament it is not permissible for the President to take any irreversible action (such as 
dissolution of the House) under Art. 356(1)(a), (b), or (c). (iii 
Parliament the Court may order status quo ante to be resto 
the State suffers a defeat ín election to 
of power under Art, 356, 

. The entire function of reservation and veto is discretionary and non-justiciable [Hoechst 
Pharmaceuticals v. State of Bihar, ATR 1953 S.C. 1019 (para 89)]. 

. Eg, An Ordinance imposing reasonable restrictions upon inter-State trade or co nmerce 
|Art. 304, Proviso]. 

. Eg, An Ordinance which might affect the powers of the Union [At. 220]. 

E.g., An Ordinance affecting powers of the High Court [2nd Prov. on to Art. 200]. 
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CHAPTER 15 
THE STATE OF JAMMU & KASHMIR 


Peculiar position THE State of Jammu & Kashmir holds a peculiar 
of the State. position under the Constitution of India. 


It forms a part of the ‘territory of India’ as defined in Art. 1 of the 
Constitution, being the fifteenth State included in the First Schedule of the 
Constitution, as it stands amended. In the original Constitution, Jammu & 
Kashmir was specified as a ‘Part B' State. The States Reorganisation Act, 
1956, abolished the category of Part B States and the Constitution. (7th 
Amendment) Act, 1956, which im lemented the changes introduced by the 
former Act, included Jammu & Kashmir in the list of the ‘States’ of the 
Union of India, all of which were now included in one category. 


Nevertheless, the special constitutional position which Jammu & 
Kashmir enjoyed under the original Constitution [Art, 370] has been 
maintained, so that all the provisions of the Constitution of India relating to 
the States in the First Schedule are nof applicable to Jammu & Kashmir even 
though it is one of the States specified in that Schedule. 


To understand why Jammu & Kashmir, being à State included in the 
First Schedule of the Constitution of India, should yet be accorded a 
separate treatment, a retrospect of the development of the constitutional 
relationship of the State with India becomes necessary. Under the British 
regime, Jammu & Kashmir was an Indian State ruled 


History of the by a hereditary Maharaja. On the 26th of October, 


integration of 


jemma and 1947, when the State was attacked by Azad Kashmir 
with 


India. Forces with the support of Pakistan, the Maharaja (Sir 

Hari Singh) was obliged to seek the help of India, 

after executing an Instrument of Accession similar to that executed by the 

Rulers of other Indian States. By the Accession the Dominion of India 

acquired jurisdiction over the State with respect to the subjects of Defence, 

External Affairs and Communications, and like other Indian States which 

survived as political units at the time of the making of the Constitution of 

‘India, the State of Jammu & Kashmir was included as a Part B State in the 
First Schedule of the Constitution of India, as it was promulgated in 1950. 


But though the State was included as a Part B State, all the provisions of the 
: Constitution applicable to Part B States were not 
ponten af; pa extended to Jammu & Kashmir. This peculiar position 
original Constitu- was due to the fact that having regard to the 
tion of India. circumstances in which the State acceded to India, the 
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Government of India had declared that it was the people of the State of 
Jammu & Kashmir, acting through their Constituent Assembly, who were to 
finally determine the Constitution of the State and the jurisdiction of the 
Union of India. The applicability of the provisions of the Constitution 
` regarding this State were, accordingly, to be in the nature of an interim 
arrangement. (This was the substance of the provision embodied in Art. 370 
of the Constitution of India.) 


Since the liberality of the Government of India has been 
misunderstood and misinterpreted in interested 
papiieenons etate uarters, overlooking the liqui implications of the 
vase of the State to India, we should pause for a 
moment to explain these legal implications lest they be lost sight of in the 
turmoil of political events which have clouded the patent fact of the 
Accession, The first thing to be noted is that the Instrument of Accession 
signed by Maharaja Hari Singen the 26th October, 1947, was in the same 
form! as was executed by the Rulers of the numerous other States which had 
acceded to India following the enactment of the Indian Independence Act, 
1947. The legal consequences of the execution of the Instrument of 
Accession by the Ruler of Jammu & Kashmir cannot, accordingly, be in any 
way different from those arising from the same fact in the case of the other 
Indian States. It may be recalled? that owing to the of ountcy 
under s. 7(1)(b) of the Indian Independence Act, 194 ; the Indian States 
regained the position of absolute dapes ed which they had enjoyed prior 
to the assumption of suzerainty by the British Crown. The Rulers of the 
Indian States thus became unquestionably competent to accede to either of 
the newly created Dominions of India and Pakistan, in exercise of their 
sovereignty. The legal basis? as well as the form of Accession were the same 
in the case of those States which acceded to Pakistan and those which 
acceded to India, There is, therefore, no doubt that by the act of Accession 
the State of Jammu & Kashmir became legally and irrevocably a part of the 
territory of India and that the Government of India was entitled to exercise 
ieee over the State with Sa n to those matters to which the 
trument of Accession extended. If, in spite of this, the Government of 
India had given an assurance to the effect that the Accession or the 
constitutional relationship between India and the State would be subject to 
confirmation by the people of the State, under no circumstances can any 
third party take advantage of such extra-legal assurances and claim that the 
legal act had not been completed. 


When India made her Constitution in 1949, it is natural that this dual 
attitude of the Government of India should be reflected in the position 
> offered to the State of Jammu & Kashmir within the 
eum gt ‘Pe framework of that Constitution. The act of Accession 
which pt or Was unequivocally given legal effect by declaring 
their own force to Jammu & Kashmir a part of the territory of India 
the State. [4rt. 1]. But the application of the other provisions of 
the Constitution Hg India to Jammu & Ae was 

placed on a tentative basis, subject to the eventual approval of the 
Constituent Assembly of the State. The Constitution thus provided that the 
only Articles of the Constitution which would apply of their own force to 
Jammu & Kashmir were—Arts. | and 370. The application of the other 
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Articles was to be determined by the President in consultation with the 
Government of the State [4rt. 370]. The legislative authority of Parliament 
over the State, again, would be confined to those items of the Union and 
Concurrent Lists as correspond to matters specified in the Instrument of 
Accession. The above interim arrangement would continue until the 
Constituent Assembly for Jammu & Kashmir made its decision. It would 
then communicate its recommendations to the President, who would either 
dore Art. 370 or make such modification as might be recommended by 
that Constituent Assembly. 


In pursuance of the above provisions of the Constitution, the President 

made the Constitution (Application to Jammu & 

eta d Vor npa Kashmir) Order, 1950, in consultation with the 

| Government of the State of Jammu & Kashmir, 

specifying the matters with respect to which the Union Parliament would be 

competent to make laws for Jammu & Kashmir, relating to the three subjects 

of Defence, Foreign Affairs and Communications with respect to w ich 
Jammu & Kashmir had acceded to India. 


Next, there was an Agreement between the Government of India and 
of the State at Delhi in June, 1952, as to the subjects 
over which the Union should have jurisdiction over 
the State, pending the decision of the Constituent 
Assembly of Jammu & Kashmir. The Constituent Assembly of Jammu & 
Kashmir ratified the Accession to India and also the decision arrived at b 

the Delhi Agreement as regards the future relationship of the State wi 

India, early in 1954. In pursuance of this, the President, in consultation with 
the State Government, made the Constitution Vc ann to Jammu & 
Kashmir), Order, 1954, which came into force on the 14th of May, 1954. 
This Order implemented the Delhi Agreement as ratified by the Constituent 
Assembly and also superseded the Order of 1950. According to this Order, 
in short, the jurisdiction of the Union extended to all Union subjects under 
the Constitution of India n to certain slight alterations) instead of onl 

the three subjects of Defence, Foreign Affairs and Communications wi 

respect to which the State had acceded to India in 1947. This Order, as 
amended in 1963, 1964, 1965, 1966, 1972, 1974 and 1986, deals with the 
entire constitutional position of the State within the framework of the 
Constitution of India, excepting only the internal constitution of the State 
cni Wan which was to be framed by the Constituent Assembly of the 
tate, 


It has already been explained how from the beginning it was declared 

by the Government of India that, notwithstanding the Accession of the State 

Jammu & Kashmir to India by the then Ruler, the future Constitution of 

the State as well as its relationship with India were to 

tiv. S cite be finally determined by an elected Constituent 

* Assembly of the State. With these objects in view, the 

people of the State elected a sovereign Constituent Assembly which met for 
the first time on October 31, 1951. 

The Constitution (Application to Jammu & Kashmir) Order, 1954, 
which settled the constitutional relationship of the State of Jammu & 
Kashmir, did not disturb the previous assurances as regards the framing of 
the internal Constitution of the State by its own people. While the 


Subsequent 
Orders. 
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Constitution of the other Part B States was laid down in Part VII of the 
Constitution of India (as promulgated in 1950), the State Constitution of 
Jammu & Kashmir was to be framed by the Constituent Assembly of that 
State. In other words, the provisions governing the Executive, Le e 
and Judiciary of the State of Jammu & Kashmir were to be found in the 
Constitution drawn up by the people of the State and the corresponding 
provisions of the Constitution of India were not applicable to that State. 


The first official act of the Constituent Assembly of the State was to put 
an end to the hereditary princely rule of the Maharaja. It was one of the 
conditions of the acceptance of ihe accession by the Government of India 
that the Maharaja would introduce popular Government in the State. In 

ursuance of this understanding, immediately after the Accession, the 
aharaja invited Sheikh Mohammad Abdullah, President of the All Jammu 
& Kashmir National Conference, to form an interim Government, and to 
carry on the administration of the State, The interim Government later 
changed into a full-fledged Cabinet, with Sheikh Abdullah as the first Prime 
Minister. The Abdullah Cabinet, however, would not rest content with 
anything short of the abdication of the ruling Maharaja Sir Hari Singh. In 
June 1949, thus, Maharaja Hari Singh was obliged to abdicate in favour of 
son Yuvaraj Karan Singh. The Yuvaraj was later elected by the 
Constituent Assembly of the State (which came into existence on October 
31, 1951) as the ‘Sadar-i-Riyasat’. Thus, came to an end the princely rule in 
the State of Jammu & Kashmir and the head of the State was henceforth to 
be an elected person. The Government of India i i this position by 
making a Declaration of the President under Art. 370(3) of the Constitution 
(15% November, 1952) to the effect that for the purposes of the Constitution, 
‘Government’ of the State of Jammu & Kashmir shall mean the Sadar-i- 
Riyasat of ones & Kashmir, acting on the advice of the Council of 
Ministers of the State. Subsequently, however, the name of Sadar-i-Riyasat 
has been changed to that of Governor. 


We have already seen that in February, 1954, the Constituent 
Assembly of Jammu & Kashmir ratified the State’s Accession to India, thus 
fulfilling the moral assurance given in this behalf by the Government of 
India, and also that this act of the Constituent Assembly was followed up by 
the promulgation Ry. fee President of India of the Constitution (Application 
to Jammu & Kashmir) Order, 1954, placing on a final footing the 
applicability of the provisions of the Constitution of India governing the 
relationship between the Union and this State. 


The making of the State Constitution for the internal governance of the 
State was now the only task left to the Constituent Assembly. 
November, 1951, the Constituent Assem the 
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administration of the State, in place of the provisions of Part VI of the 
Constitution of India which govern all the other State of the Union.? 


Important The more important provisions of the State 
provisions of the Constitution of Jammu & Kashmir (as amended up to 
tate Constitu 


tion. 984) are as follows: 


The Constitution declares the State of Jammu and Kashmir to be “an 
integral part of Union of India". 


The territory of the State will comprise all the territories, which, on 
August 15, 1947, were under the sovereignty or suzerainty of the Ruler of 
the State (ie, including the Pakistan-occupied area of Jammu & Kashmir). 
This provision is immune from amendment. 


The executive and legislative power of the State will extend to all 
matters except those with respect to which Parliament has powers to make 
laws for the State under the provisions of the Constitution of India. 


Every person who is, or is deemed to be, a citizen of India shall be a 
permanent resident of the State, if on the 14" of May, 1954, he was a State 
subject of Class I or Class II, or, having lawfully acquired immovable 
property in the State, he has been ordinarily resident in the State for not less 
than 10 years prior to that date. Any person who, before the fourteenth day 
of May, 1954, was a State subjet o I or of Class II and who, having 
Sate after the first day of March, 1947, to the territory now included in 
P , returns to the State under a permit for resettlement in the State or 
for permanent return issued by or under the authroity of any law made by 
the State Legislature will on such return be a permanent resident of the 
State? The permanent residents will have all rights guaranteed to them 
under the Constitution of India [s. 10]. 


Under the original Constitution of Jammu & Kashmir, there was a 
difference between this State and other States of India as regards the Head of the 
State Government. While in the rest of India, the head of the State Executive was 
called ‘Governor’ and he is appointed by the President [Arts. 152, 155], the 
Executive head of the State of Jammu & Kashmir was called Sadar-i-Riyasat and 
he was to be elected by the State Legislative Assembly. This anomaly has, 
however, been removed by the Constitution of Jammu & Kashmir (6th 
Amendment) Act, 1965, as a result of which the nomenclature has been changers 
from Sadar-i-Riyasat to ‘Governor’ and he is to be ‘appointed by the President 
under his hand and seal’ [ss. 26-27] as in other States [Art. 155]. In the result, 
there is now no differences on this point, between Jammu & Kashmir and 
other States. As in other States, the executive power of the State will be 
vested in the Governor and shall be exercised by him with the advice of the 
Council of Ministers (except in the matter of appointment of the Chief 
Minister |s. 36] and of issuing a Proclamation for introducing ‘Governor's 
Rule’ in case of breakdown of constitutional machinery $ 92]. The 
Governor will hold office for a term of five years. The Council of Ministers, 
headed by the Chief Minister, will be collectively responsible to the 
Legislative Assembly. 


The Legislature of the State will consist of the Governor and two 
Houses, to be known respectively as the Legislative Assembly and the 
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Legislative Council. The Legislative Assembly will consist of one hundred 
members chosen by direct election from territorial constituencies in the 
State; and two women members nominated by the Governor. Twenty-four 
seats in the Legislative ibis will remain vacant to be filled by 
representatives of people living in Pakistan-occupied areas of the State. The 
Legislative Council will consist of 36 members. Eleven members will be 
elected by the members of the Legislative Assembly from amongst persons 
who are residents of the Province of Kashmir, provided that of the members 
so elected at least one shall be a resident of Tehsil Ladakh and at least one a 
resident of Tehsil il the two outlying areas of the State, Eleven 
members will be elected by the members of the Legislative Assembly from 
amongst persons who are residents of the Jammu Province. The rem 

14 members will be elected by various electorates, such as municipal 
councils, and such other local bodies. 


The High Court of the State will consist of a Chief Justice and two or 
more omer [UGE Every Judge of the Court will be appointed by the 
President after consultation with the Chief Justice of India and the Governor, 
and in the case of appointment of a Judge other than the Chief Justice, the 
Chief Justice of the High Court. 


There will be a Public Service Commission for the State. The 
Commission along with its Chairman will be appointed by the Governor. 


Every member of the civil service or one holding a civil post will hold 
office under the pleasure of the Governor. 


The official language of the State will be Urdu, but English will, unless 
the Legislature by law otherwise provides, continue to be used for all official 
purposes of the State [s. 145.] 


The State Constitution may be amended by introducing a Bill in the 
Legislative Assembly and getting it passed in each House by a majority of 
not less than two-thirds of the total membership of that House. But no Bill or 
amendment seeking to make an change in the provisions relating to the 
relationship of the State with the Union of India, the extent of executive and 
legislative powers of the State or the provisions of the Constitution of India 
as applicable in relation to the State shall be introduced or moved in either 
House of the Legislature [s. 147]. 


Notwithstanding the liberal measures introduced in the State by the 
adoption of a separate State Constitution, the pro-Pakistani elements in 
Jammu & Kashmir continued their agitation for the holding of a plebiscite to 
udin AUR finally determine whether the State should accede to 
Agteltaneas of ‘India or Pakistan and there were violent incidents 
1975. initiated by the ‘Plebiscite Front',—a pro-Pakistani 

party which had been formed with the avowed object 
of secession from India. Sheikh Abdullah got involved in these anti-Indian 
movements and went on criticising the Indian policy towards the State, as a 
result of which he had to be placed under preventive detention in 1955. 
After a short release in 1964 on the profession of a changed attitude, he 
again went wrong, so that he was again detained in 1965 under the DIR, 
and eventually externed from the State in 1971. This was followed by a 
period of blowing hot and cold, leading to a series of negotiations between 
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the representatives of India and the Plebiscite Front, and an agreement was 
eventually reached and announced, on February 24, 1975.7 


The net political result of this Agreement was that the demand for 
lebiscite was abandoned by Abdullah and his followers and, on the other 
pend, it was agreed that the special status of the State of Jammu & Kashmir 
would continue to remain under the provisions of Art. 370 of the 
Constitution of India, which was described as a 'temporary' measure, in the 
original Constitution. A halt was, thus, cried to the progress of integration of 
this State with the Union of India, which had started in 1954, by giving 
larger autonomy to the State Assembly in certain matters. 


It should, however, be mentioned that owing to differences over 
matters arising out of the Agreement, it has not been implemented by issuing 
a fresh Presidential Order under Art. 370.* 


The salient features of the constitutional position of the State of Jammu 
& Kashmir in relation to the Union, as modified up-to-date, may now be 
summarised. 


(a) Jurisdiction of Parliament. The jurisdiction of Parliament in relation 
to Jammu & Kashmir shall be confined to the matters enumerated in the 
Union List, and the Concurrent List,® subject to certain modifications, while 

it shall have no jurisdiction as regards most of the 
Recapitulation of matters enumerated in the Concurrent List. While in 
the Constitutional relation to the other States, the "ra power of 


tion of Jammu Jegislation belongs to Parliament, in the case of 
E Kashmir inae Jammu & Kashmir, the residuary power shall belong 


to the Legislature of that State, excepting certain 
matters, specified in 1969, for which Parliament shall have exclusive power, 
e.g., prevention of activities relating to cession or secession, or disrupting the 
sovereignty or integrity of India. The power to legislate with respect to 
preventive detention in Jammu & Kashmir, under Art. 22(7), shall belong to 
the Legislature of the State instead of Parliament, so that no law of 
preventive detention made by Parliament will extend to that State. 


By the Constitution (Application to Jammu & Kashmir) Order, 1986, 
however, Art. 249 has been extended to the State of Jammu & Kashmir, so 
that it would now be competent to extend the jurisdiction of Parliament to 
that State, in the national interest (e.g., for the protection of the borders of 
the State from aggression from Pakistan or China), by passing a resolution in 
the Council of States [Constitution Order, 129]. 


(b) Autonomy of the State in certain matters. The plenary power of the 
Indian Parliament is also curbed in certain other matters, with respect to 
which Parliament cannot make any law without the consent of the 
Legislature of the State of Jammu & Kashmir, where that State is to be 
affected by such legislation, e.g., (i) alteration of the name or territories of the 
State [Art. 3], (ii) international treaty or agreement affecting the disposition of 
any part of the territory of the State [Art 253]. 


Similar fetters have been imposed upon the executive power of the 
Union to safeguard the — of the State of Jammu & Kashmir, a 
privilege which is not enjoyed by the other States of the Union. Thus, 
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a Similarly, no decision affecting the disposition of the State can be 
made by the Government of India, without the consent of the Government 
of the State. 


(ii) The Union shall have no power to suspend the Constitution of the 
State on the ground of failure to comply with the directions given by the 
Union under Art. 365. 


(iii) Arts, 356-357 relating to suspension of constitutional machinery 
have been extended to Jammu & Kashmir by the Amendment Order of 
1964. But “failure” would mean failure of the constitutional machinery as set 
up by the Constitution of Jammu & Kashmir and not Part VI of the 
Constitution of India. 


In Jammu & Kashmir two s of Proclamations are made: (a) the 
"Governor's Rule" under s. 92 of the Constitution of Jammu & Kashmir, and 
(b) the "Presidents Rule" under Art. 356 as in the case of other States. 


(a) The first occasion when President's Rule was imposed in Jammu & 


Kashmir was on 7-9-1986. It followed Governor's Rule which expired on 6-9- 
1986. The Proclamation was revoked on 6-11-1986 when Farooq Abdullah 
formed a ministry. 


(b) Governor's Rule was imposed on 27-3-1977 for the first time and 
later on 19-1-1990. 


Since 19-7-1990 the State had continuously been under President's Rule 
until 9-10-1996 when a popular Government, under the leadership of Faroo 
Abdullah, was formed on the basis of an election held in September, 1 
[Statesman, 10-10-1996]. 


Governor's Rule is provided by the State Constitution. In exercise of 
this power the Governor has the power, with the concurrence of the 
President, to assume to himself all or any of the functions of the Government 
of the State, except those of the High Court. 


(iv) The Union shall have no power to make a Proclamation of 
Financial Emergency with respect to the State of Jammu & Kashmir under 


In other words, the federal relationship between the Union and the 
State of Jammu & Kashmir respects ‘State rights’ more than in the case of the 
other States of the Union. 


(9 Fundamental Rights and the Directive Principles. The provisions of 
Part IV of the Constitution of India relating to the Directive Principles of 
State Policy do not apply to the State of Jammu & Kashmir. The provisions 
of Art. 19 are subject to special restrictions for a period of 25 years. Special 
rights as regards employment, acquisition of property and settlement have 
been conferred on ‘permanent residents’ of the State, by inserting a new 
Art. 35A. Articles 19(1)(f) and 31(2) have not been omitted, so that the 
fundamental right to property is still guaranteed in this State. 


(d) Separate Constitution for the State. While the Constitution for any of 
the other States of the Union of India is laid down in Part VI of the 
Constitution of India, the State of Jammu & Kashmir has its own 
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pru (made by a separate Constituent Assembly and promulgated in 

(e) Procedure for Amendment of State Constitution. As already stated, the 
provisions of Art. 368 of the Constitution of India are not applicable for the 
amendment of the State Constitution of Jammu & Kashmir. e an Act of 
Parliament is required for the amendment of any of the provisions of the 
Constitution of India, the provisions of the State Constitution of Jammu & 
Kashmir (excepting those ss | to the relatio of the State with the 
Union of dia) may be amended by an Act of the ive Assembly of 
the State, passed by a majority of not less than tw of its membership; 
but if such amendment seeks to affects the Governor or the Election 
Commission, it shall have no effects unelss the law is reserved for the 
consideration of the President and receives his assent. 


It is also to be noted that no amendment of the Constitution of India 
shall extend to Jammu & Kashmir unless it is extended by an Order of the 
President under Art. 370(1). 


(f) No alteration of the area or boundaries of this State can be made by 
Parliament without the consent of the Legislature of the State of Jammu & 


Kashmir. 


(g) Other Jurisdictions. By amendments of the Constitution Order, the 
jurisdictions of the Comptroller and Auditor-General, of the Election 
Commission, and the Special Leave Jurisdiction of the Supreme Court have 
been extended to the State of Jammu & 3 


Power to put an end to Art. 370. Clause (3) of Art. 370 provides— 


“Notwithstanding sgning in the foregoing provisions of this article, the President 
may, by public notification, declare that article shall cease to be operative or 
shall be operative only with such exceptions and modifications and from such date 
as he may specify: 

Provided that the recommendation of the Constiuent Assembly of the State 
referred to in clause (2) shall be necessary before the President issues such a 
notification.” 


Recently, a plea has been raised by the Bharatiya Janata Party that the 
President should declare that Art. 370 shall cease to operate, so that the 
special status of J & K would be abolished and that State would be aig: 
to the same level as that of the other States, to be governed by all the 
provisions of Part VI of the Constitution. 


Since the Constituent Assembly, referred to in the Proviso to Cl. (3) 
above] no longer exists, the President’s power appears to be unfettered now. 
e arguments of the B J.P. to abolish the special status are— 


(a) The makers of the Constitution of India intended that the special 
status was granted to J. & K. only as a temporary measure, and that is why 
Art. 370 was included in Part XXI under the label—‘Temporary, 
Transitional and Special Provisions’, and Cl. (3) was appended to Art. 370. 


(b) The people of J. & K. have abused the special status and entered 
into a conspiracy with the Government of Pakistan and the leaders of 
*Pakistan-occupied Kashmir to invite a veiled invasion from Pakistan. 
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The Congress Government has so far resisted the demand of the B.[.P. 
on political grounds. History oni can say what would happen if and when 
the BJ.P. ever gains a position of predominance. 
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Administration of Union Territories 
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CHAPTER 16 


ADMINISTRATION OF UNION 
TERRITORIES AND ACQUIRED 
TERRITORIES 


AS stated earlier, in the original Constitution of 1949, States were 
Genesis of Union divided into three categories and included in Parts A, 
Territories. B and C of the First Schedule of the Constitution. 


Part C States were 10 in number, namely, —Ajmer, Bhopal, Bilaspur, 
Coorg, Delhi, Himachal Pradesh, Kutch, Manipur, Tripura and Vindhya 
Pradesh. Of these, Himachal Pradesh, Bhopal, Bilaspur, Kutch, Manipur, 
Tripura and Vindhya Pradesh had been formed by the integration of some 
of the smaller Indian States. The remaining States of Ajmer, Coorg and 
Delhi were Chief Commissioner's Provinces under the Government of India 
Acts, 1919 and 1935, and were thus administered by the Centre even before 
the Constitution. 


The special feature of these Part C States was that they were 
administered by the President through a Chief Commissioner or a 
Lieutenant-Governor, acting as his agent. Parliament had legislative power 
relating to any subject as regards the Part C States, but the Constitution 
empowered Parliament to create a Legislature as well as a Council of 
Advisers or Ministers for a Part C State. In exercise of this power, 
Parliament enacted the Government of Part C States Act, 1951, by which a 
Council of Advisers or Ministers was set up in each Part C State, to advise 
the Chief Commissioner, under the overall control of the President, and also 
a Legislative Assembly to function as the Legislature of the State, without 
derogation to the plenary powers of Parliament. 


In place of these Part C States, the Constitution (7th Amendment) Act, 
1956 substituted the category of ‘Union Territories’ which are also similarly 
administered by the Union. As a result of the reorganisation of the States b 
the States Reorganisation Act, 1956, the Part C States of Ajmer, Bhopal, 
Coorg, Kutch, and Vindhya Pradesh were merged into other adjoining 
States. 


The list of Union Territories, accordingly, included the remaining Part 
C States of Delhi; Himachal Pradesh! (which included Bilaspur); Manipur; 
and Tripura.! To these were added the Andaman and 
Nicobar Islands; and the Laccadive and Amindivi 
Islands. Under the original Constitution, the Andaman and Nicobar Islands 
were included in Part D of the First Schedule. The Laccadive, Minicoy and 


Union Territories. 
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Amindivi Islands (renamed ‘Lakshadweep’ in 1973), on the other hand, were 
included in the territory of the State of Madras. The States Reorganisation 
Act and the Constitution (7th Amendment) Act, 1956 abolished Part D of 
the ist-Schedule and constituted it a separate Union Territory. 


By the Constitution m enth, Twelfth, Fourteenth and Twenty-seventh) 
Amendment Acts, some others were added to the list of Union Territories. 


Since some of the erstwhile Union Territories (Himachal Pradesh, 
Manipur, Tripura, Mizoram, Arunachal Pradesh! and Goa) have been lifted 
up into the category of ‘States’, the number of Union Territories is, at the 
end of 2000, seven! ies Table III, post]. 


Though all these Union Territories belong to one category, there are 
some differences in the actual system of administration as between the 
several Union Territories owing to the provisions of the Constitution as well 
as of Acts of Parliament which have been made in pursuance of the 
Constitutional provisions. 


Article 239(1) provides that save as otherwise provided by Parliament 
ee ee by law, every Union Territory shall be administered 
; by the President acting, to such extent as he thinks fit, 
through an Administrator to be appointed y^ him with such designation as 
he may specify? Instead of appointing an Administrator from outside, the 
President may appoint the Governor of a State as the Administrator of an 
adjoining Union Territory; and where a Governor is so appointed, he shall 
exercise his functions as such Administrator independently of his Council of 
Ministers [Art. 239(2)]. 


All the Union Territories are thus administered by an Administrator as 
the agent of the President and not by a Governor acting as the head of a 
State. 


In 1962, however, Art. 239A (amended by the 37th Amendment, 1974) 
Provision for Legis. V~ introduced in the Constitution, to empower 
lative  Assana Parliament to create a Legislature or Council of Minis- 

ters or both for some of the Union Territories. By 

virtue of this power, Parliament enacted the Govern- 

ment of Union Territories Act, 1963, providing for a 
Legislative Assembly as well as a Council of Ministers to advise the 
Administrator, in these Union Territories. Pondicherry alone is now left in 
this category, all other Union Territories have become States. 


On 1-2-1992, Arts. 239AA and 239AB (inserted by Constitution 69th 
Amendment) came into force. To supplement these provisions the 
Government of National Capital Territory of Delhi Act, 1991 was enacted. 
Delhi has from 1993 a Legislative Assembly and a Council of Ministers. The 
Government of Delhi has all the legislative powers in the State List excepting 
entries 1 (Public Order), 2 (Police) and 18 (Land). 

Parliament has exclusive legislative power over a Union Territory, 
Logidative Poest including matters which are enumerated in the State 

' List [Art. 246(4)]. But so far as the two groups of Island 
Territories; Dadra and Nagar Haveli; Daman and Diu; Pondicherry; are 


CHAP. 16] ADMINISTRATION OF UT & ACQUIRED TERRITORIES 277 


concerned, the President has got a legislative power, namely, to make 
regulations for the peace, Progress and good government of these 
Territories. This power of the President overrides the legislative power of 
Parliament inasmuch as a re on made by the President as regards these 
| Territories may repeal or amend any Act of 
President's Power Parliament which is for the time being applicable to 
the Union Territory [Art. E But the President's 
& power to make regulations remain suspended 
Nicobar Islands; while the Legislature is functioning in any of these 
cq ucl ds. "74 States,—to be revived as soon as such Legislature is 
Y dissolved or suspended. 


Parliament may by law constitute a High Court for a Union Territory 
or declare any court in any such Territory to be a High Court for all or any 
of the purposes of this Constitution [Art, 241]. Until such legislation is made 
Hi Courts for ‘he existing High Courts relating to such territories 
Union Territories. shall continue to exercise their jurisdiction. In the 

result, the Punjab and Haryana High Court acts as the 
High Court of Chandigarh; the Lakshadweep is under the jurisdiction of the 
Kerala High Court; the Calcutta High Court has got jurisdiction over the 
Andaman and Nicobar Islands [vide Table , the Madras High Court 
has jurisdiction over Pondicherry; the Bombay court over Dadra and 
Nagar Haveli; and the Gauhati dr Court (Assam) over Mizoram and 
Arunachal Pradesh. The Territory of Goa, Daman and Diu had a Judicial 
Commissioner but recently the jurisdiction of the Bombay High Court has 
been extended to this Territory. Delhi has a separate High Court of its own 
since 1966, 

There are no separate provisions in the Constitution relating to the 

administration of Acquired Territories but the provisions relating to Union 

Territories will extend by virtue of ther definition of 
‘Union Territory’ [Art. 366(30)), as including “any 
other territory comprised within the territory of India 


uired 
Tetvitories. 
- but not specified in that Schedule". Thus, the Territory of Pondicherry, 
$ V rus and Mahe, was being administered by the President of 
India through a Chief Commissioner until it was made a Ünion Territory, in 
1962. Parliament has-plenary power of legislation regarding such territory as 
in the case of the Union Territories [Art. 246(4)]. 
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PART V 
Local Government 


CHAPTER 17 


THE NEW SYSTEM OF PANCHAYATS 
AND MUNICIPALITIES 


THE village Panchayat was a unit of local administration since the early 
History. British days, but they had to work under Government 
control. When Indian leaders pressed for local 
autonomy at the national level, the British Government sought to meet this 
demand by offering concession at the lowest level, at the initial stage, by 
giving powers of selfgovernment to Panchayats in rural area and 
municipalities in urban areas, under various local names under different 
enactments, e.g. the Bengal Local Self-Government Act, 1885; the Bengal 
Village Self-Government Act, 1919; the Bengal Municipal Act, 1884. 


In the Government of India Act, 1935, the power to enact legislation 
was specifically given to the Provincial Legislature by Entry 12 in the 
Provincial Legislative List. By virtue of this power, new Acts were enacted 
by many other States vesting powers of administration, including criminal 
justice, in the hands of the Panchayats. 


Notwithstanding such existing legislation, the makers of the 
Constitution of Independent India were not much satisfied with the working 
of these local bodies as institutions of popular government and, therefore, a 
Directive was included in the Constitution of 1949 in Art. 40 as follows: 

“The state shall take steps to organise village panchayats and endow them with 

such powers and authority as may be necessary to enable them to function as units 

of self-government.” 


But notwithstanding this Directive in Art. 40, not much attention was 
given to hold elections in these local units as a unit of representative 
democracy in the country as a whole. During the time of Mr. Rajeev Gandhi 
it was considered necessary to further the organisation of these local units by 
inserting specific provisions in the Constitution itself on the basis of which 
the Legislatures of the various States might enact detailed laws according to 
the guidelines provided by the Constitutional provisions. 


The ideas so evolved, culminated in the passing of Constitution 73rd 

The 72rd and 74th and 74th Amendment Acts, 1992 which inserted Parts 

Constitution IX and IX-A in the Constitution. While Part IX relates 

Amendment Acts. to the Panchayats, containing Arts. 243 to 243-O, 

Part IXA relates to the Municipalities, containing 

Arts. 243P to 243ZG. The provisions in Parts IX and IXA are more or less 
parallel or analogous. 
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Before entering into details, it may be pointed out that new system 

contained certain novel provisions, for example, direct 

2 Ap drum of election by the eople in the same manner as at the 

Union and State levels; reservation of seats for women; 

an Election Commission to conduct election, a Finance Commission to 
ensure financial viability of these institutions. 


Another striking feature is that the provisions inserted in the 
Constitution by Arts. 243-243ZG are in the nature of basic provisions which 
are to be supplemented by laws made by the respective State Legislatures, 
which will define the details as to the powers and functions of the various 
organs, just mentioned. 


It is to be recalled that ‘local Government’ inclu self-Government 
institutions in both urban and rural areas is an exclusive State subject under 
Entry 5 of. List II of the 7th Sch., so that the Union cannot enact any law to 
create rights and liabilities relating to these subjects. What the Union has, 
therefore, done is to outline the scheme which would be implemented by 
the several States by making laws, or amending their own existing laws to 
bring them in conformity with the provisions of the 73rd and 74th 
Constitution Amendment Acts. 


After implementing legislation was enacted by the States, elections 
have taken place in most of the States and the Panchayats and Municipalities 
have xtd REM HUNE ande the new law. These amendments do not 
apply to Jammu & Kashmir, Meghalaya, Mizoram, Nagland and National 

pital Territory of Delhi. 


[See, further, under Chap. 34—How the Constitution has worked, post]. 


CHAPTER 18 
PANCHAYATS 


PART IX of the Constitution envisages a threetier system of 

3-tier system. Panchayats,! namely, (a) The village level; (b) The 

District Panchayat at the district level; (c) The 

Intermediate Panchayat which stands between the village and district 
Panchayats in the States where the population is above 20 lakhs. 


All the seats in a Panchayat shall be filled by persons chosen by direct 

Composition election from territorial constituencies in the Pan- 

E chayat area. The electorate has been named ‘Gram 

Sabha’ consisting of persons registered in the electoral rolls relating to a 

village comprised within the area of a Panchayat. In this way representative 
democracy will be introduced at the grass roots. 


The Chairperson of each Panchayat shall be elected according to the 
law passed by a State and such State Law shall also provide for the 
representation of Chairpersons of Village and Intermediate Panchayats in 
the District Panchayat, as well as members of the Union an State 
Legislature in the Panchayats above the village level. 


Article 243D provides that seats are to be reserved for (a) Scheduled 
Reservation of Castes, and (b) Scheduled Tribes. The reservation 
seats for Scheduled shall be in proportion to their population. If, for 
Castes and example, the Scheduled Castes constitute 30% of the 
Scheduled Tribes. population and the Scheduled Tribes 21%, then 30% 
and 21% seats shall be reserved for them respectively. 

Out of the seats so reserved not less than 1/3rd of the seats shall be 
reserved for women belonging to Scheduled Castes and Scheduled Tribes, 
respectively, 

R dés ^ fée Not less 1/3rd of the total number of seats to be 


Gorio filled by direct elections in every Panchayat shall be 
reserved for women. 


A State may by law make Messi for similar 


reservation of the offices of Chairpersons in the 
Panchayats at the village and other levels. 


These reservations favouring the Scheduled Castes and Tribes shall 
cease to be operative when the period specified in Art. 334 (at present 60 
years ie., upto 241-2010). 


A State may by law also reserve seats or offices of Chairpersons in the 
Panchayat at any level in favour of backward classes of citizens. 
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Every Panchayat shall continue for five years from the date of its first 

^ meeting. But it can be dissolved earlier in accordance 

oe of Pancha ith the procedure prescribed by State law. Elections 

must take place before the expiry of the above 

period. In case it is dissolved earlier, then the elections must take place 

within six months of its dissolution, A Panchayat reconstituted after 

premature dissolution (ie. before the expiry of the full period of five years) 

shall continue only for the remainder of the period. But if the remainder of 
the period is less than six months it shall not be necessary to hold elections. 


Article 243F provides that all persons who are qualified to be chosen to 
Qualification for the State Legislature shall be qualified to be chosen as 
membership. a member of a Panchayat. The only difference is that 

a person who has attained the age of 21 years will be 
eligible to be a member (in case of State Legislature the prescribed age is 25 
years—Art. 173). If a question arises as to whether a member has become 
subject to. any disqualification, the question shall be referred to such 
authority as the State Legislature may provide by law. 


State Legislatures have the legislative power, to confer on the 
fedi, bibi Panchayats such powers and authority as may be 
pecie ties necessary to enable them to function as institutions of 
of yats. self-government [Arts. 243G-243H]. They may be 

entrusted with the responsibility of (a) preparing plans 
for economic development and social justice, (b) implementation of schemes 
for economic development and social justice, and (c) in regard to matters 
listed in the Eleventh Schedule (inserted by the 73rd Amendment). The list 
contains 29 items, ¢g., land improvement, minor irrigation, animal 
husbandry, fisheries, education, women and child development etc. The 
llth Sch. thus distributes powers between the State Legislature and the 
Panchayat just as the 7th Sch. distributes powers between the Union and the 
State Loeieintuse. 


A State may by law authorise a Panchayat to levy, collect and 
appropriate taxes, duties, toils etc. The law may lay 
341 down the procedure to be followed as well as the 
rescurces. limits of these exactions. It can also assign to a 

Panchayat various taxes, duties etc. collected by the 
State Government. Grants-in-aid may be given to the Panchayats from the 
Consolidated Fund of the State. 


Powers to impose 
taxes and 


Within one year from 25th April 1993, ie. the date on which the 
Constitution 73rd Amendment came into force and 
AMT afterwards every five years the State Government shall 
à appoint a Finance Commission to review the financial 

position of the Panchayats and to make recommendations as to— 

(a) the distribution between the State and the Panchayats of the net 
proceeds of taxes, duties, tolls and fees leviable by the State which may be 
divided between them and how allocation would be made among various 
levels of Panchayats; 


(b) what taxes, duties, tolls and fees may be assigned to the Panchayats; 
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(c) grant-in-aid to the Panchayats. 


The report of the Commission, together with a memorandum of action 
taken on it, shall be laid before the State Legislature. These provisions are 
modelled on Art. 280 which contains provisions regarding appointment of a 
E^ Commission for distribution of finances between the Union and the 

s. 


State Election Article 243K is designed to ensure free and fair 
Commission. elections to the Panchayats. 


Article 243K provides for the Constitution of a State Election Commi- 
ssion consisting of a State Election Commissioner to be appointed by the 
Governor. Powers of superintendence, direction and control of elections to 
the Panchayats, including preparation of electoral rolls for it shall vest in the 
State Election Commission. To ensure the independence of the Commission 
it is laid down that State Election Commissioner can be removed only in the 
same manner and on the same grounds as a Judge of a High Court. The 
State Legislatures have the power to legislate on all matters relating to 
elections to Panchayats. 


As under Art. 329, courts shall have no jurisdiction to examine the 

vali of a law, relating to delimitation of constituen- 

pto E lans deese allotments of seats, made under Art. 243K. 

ectoral matters. An election to a Panchayat can be called in question 

only by an election petition which should be 

presented to such authority and in such manner as may be prescribed by or 
under any law made by the State Legislature. 


REFERENCES 


|, For the text of the 73rd Amendment Act relating to Panchayats Arts: pao. see 
Author's Constitution Amendment Acts, 7th Ed. pp. 170-77; Shorter constitution of India, 
14th Ed., 2008, 


CHAPTER 19 


MUNICIPALITIES AND 
PLANNING COMMITTEES 


PART IXA which has come into force on 1-6-1993 gives a 
constitutional foundation to the local self-government units in urban areas. In 
fact such institutions are in existence all over the country. 


Some of the provisions are similar to those contained in Part IX, eg. 
Reservation of Seats, Finance Commission, Election Commission etc. 


This part gives birth to two types of bodies: 
(i) Institutions of sel government [Art. 243Q], and 
(ii) Institutions for planning [Arts. 243ZX and 243 ZE]. 


Institutions of self-government, called by a general name “munici- 
palities” are of three types: 


(a) Nagar Panchayat, for a transitional area, ie an area which is being 
ormed from a rural area to an urban area. 


(b) Municipal Council for a smaller urban area. 
(c) Municipal Corporation for a larger urban area. 


Article 243Q makes it obligatory for every State to constitute such 
units. But if there is an urban area or part of it where municipal services are 
being provided or proposed to be provided by an industrial establishment in 
that area then considering also the size of the area and other factors the 
Governor may specify it to be an industrial township. For such an area it is 
not mandatory to constitute a Municipality. 


The members of a municipality would generally be elected by direct 
c "- election. The Legislature of a State may by law 
Mun ciao 9" provide for representation in a municipality of (i) 

persons having special knowledge or experience in 
municipal administration, (ii) Members of Lok Sabha, State Assembly, Rajya 
Sabha and Legislative Council, and L4 the Chairpersons of Committees 
constituted under Cl. (5) of Art. 243S. The Chairperson shall be elected in 
the manner provided by the Legislature. 


For one or more wards comprised within the territorial area of a 

Wards Committee, ™unicipality having a population of three lacs or more 

it would be obligatory to constitute Ward Committees. 

The State Legislature shall make provision with respect to its composition, 

territorial area and the manner in which the seats in a ward committee shall 
be filled. 
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Other Commitioss; It is open for the State Legislature to constitute 
Committees in addition to the wards committees. 


Reservations of As in Part IX reservations of seats are to be 
ke fok — made in favour of the Scheduled Castes and 
Scheduled Tribes, Scheduled Tribes in every Municipality. 


Out of the total number of seats to be filled by direct elections at least 
Reservation for l/3rd would be reserved for women. This includes the 
women. for women belonging to Scheduled Castes and 

ribes. 


Reservation of It has been left to the State legislature to 
offices of Chair- prescribe by law the manner of reservation of the 
persons. offices of the Chairpersons of Municipalities. 


All reservations in favour of Scheduled Castes and Tribes shall come 
to an end with the expiry of the period specified in Art. 334. 


It is permissible for a State Legislature to make provisions for 
reservation of seats or offices of Chairpersons in favour of backward classes. 


Every Municipality shall continue for five years from the date of its first 
Duritinn of meeting. But it may be dissolved earlier according to 


Municipalities. law. Article 243Q further prescribes that before 
dissolution a reasonable opportunity of being heard 

must be given to the municipality. Elections to constitute a — P 
the 


be completed before the expiry of the period of five years. 
Municipality has been superseded before the expiry of its term, the elections 
must be completed within six months of its dissolution. A Municipality 
constituted after its dissolution shall continue only for the remainder of the 
term. But if the remainder of the period is less than six months it shall not be 
necessary to hold elections. 


It has been provided that no amendment of the law in force shall cause 
dissolution of a Municipality before the expiry of the five years term. 


Article 243V lays down that all persons who are qualified to be chosen 

to the State legislature shall be qualified for being a 

einn tag ter member of a Municipality. "There is an important 

difference. Persons who have attained the age of 21 

years will be eligible to be a member. While the constitutional requirement 

is that for election to the State cvi of a State a person must have 
attained the age of 25 years [Art. 173]. 


Legislatures of States have been conferred the power [Art. 243W] to 

di. ool) sanigi confer on the Municipalities all such powers and 
xd don ibilitics authority as may be necessary to enable them to 
of Municipalities. function as institutions of self-government. It has 
specifically been mentioned that they may be given 

the responsibility of (a) preparation of plans for economic development and 
social justice, (b) implementation of schemes as may be entrusted to them, 
and (c) in regard to matters listed in the 12th schedule. This schedule 
contains 18 items, e.g. Urban Planning, Regulation of Land Use, Roads and 
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Bridges, Water Supply, Public Health, Fire Services, Urban Forestry, Slums, 
etc. 


A State Legislature may by law authorise a Municipality to levy, collect 
and appropriate taxes, duties, tolls etc. The law may lay down the límits and 
prescribe the procedure to be followed. It can also 
e o le assign to a Municipality various taxes, duties etc. 
resources. collected by the State Government. Grants-in-aid may 
be given to the Municipalities, from the Consolidated 

Fund of the State. 


The Finance Commission appointed under Art. 2431 (see Chap. 18 

in under Panchayat Finance Commission). shall also 

ririmerii °° review the financial position of the Municipalities and 
make recommendations as to— 


(a) the distribution between the State and the Municipalities of the net 
proceeds of taxes, duties, tolls and fees leviable by the State which may be 
divided between them and allocation of shares amongst. different levels of 
Municipalities. 

(b) the taxes, duties, tolls and fees that may be assigned to the 
Municipalities. 


(c) grants-in-aid to the Municipalities. 


(d) the measures needed to improve the financial position of the 
Municipalities. 
(e) any other matter that may be referred to it by the Governor. 


The State Election Commission appointed under Art. 243K shall have 

i- the power of superintendence, direction and control of 

poen ed —Í (i) the preparation of electoral rolls for, and (ii) the 

conduct or all elections to the Municipalities. State 

Legislatures have been vested with necessary power to regulate by law all 
matters relating to elections to Municipalities. 


The courts shall have no jurisdiction to examine the validity of a law, 
Bartointerference relating to delimitation of constituencies or the 
by courts — in allotment of seats made under Art. 243ZA. An 
electoral matters. — election to a Municipality can be called in question 

only by an election petition which should be 
presented to such authority and in such manner as may be prescribed by or 
under any law made by the State Legislature. 


Apart from giving constitutional recognition to Municipalities the 74th 
A Amendment! lays down that in every State two 
Spaupitiess fasia) committees shall be constituted. 


gan ) Metropol (1) At the district level a District Planning 
Committee [Art. 243ZD]. 


2) In every metropolitan area a Metropolitan Planning Committee 
[Art. 243ZB] 1 Y 
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The composition of the committees and the manner in which the seats 
are to be filled are to be provided by a law to be made by the State 
legislature. But it has been laid down that, — 


(a) in case of the District Planning Committee at least 4/5th of the members 
shall be elected by the elected members of the district level Panchayat and of the 
Municipalities in the district from amongst themselves. Their proportion would 
be in accordance with the ratio of urban and rural population of the district. 


(b) in case of Metropolitan Planning Committee at least 2/3rd of the 
members of the committee shall be elected by the Members of the 
Municipalities and Chairpersons of the Panchayats in the Metropolitan area 
from amongst themselves. The proportion of seats to be shared by them 
would be based on the ratio of the population of the Municipalities and of 
the Panchayats in the area. 


The State legislature would by law make provision with respect to (i) 
the functions relating to district planning that may be assigned to the district 
committees, and i) the manner in which the Chairperson of a district 
committee may be chosen. 


The Committee shall prepare and forward the development plan to the 
State Government. In regard to the Metropolitan Planning Committee which 
is to prepare a development plan for the whole Metropolitan area the State 
Destdncre may by law make provision for 


(1) the representation of the Central and State Governments and of 
such organisations and institutions as may be deemed necessary, 


(2) the functions relating to planning and co-ordination for the 
Metropolitan area, 


(3) the manner in which the Chairpersons of such committees shall be 
chosen. 


The development plan shall be forwarded to the State Government. 


This part adds one more function to the duties cast on the Finance 
Commission appointed by the President under 


pondo ane e Art. 280. The ‘Commission will make recommen- 


Finance  Commi- dations in regard to the measures needed to augment 
ssion under the Consolidated Fund of a State to supplement the 
Art. 280. resources of the Municipalities in the State on the 

basis of the recommendations made by the State 
Finance Commission. 


REFERENCES 
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PART VI 
Administration of Special Areas 


CHAPTER 20 


ADMINISTRATION OF SCHEDULED 
AND TRIBAL AREAS 


THE Constitution makes special provisions for the Administration of 
certain areas called ‘Scheduled Areas’ in States other than Assam, 
Meghalaya, Tripura and Mizoram even though such areas are situated 
within a State or Union Territory [Art. 244(1)), presumably because of the 
backwardness of the people of these Areas. Subject to legislation by 
Parliament, the power to declare any area as a 'Scheduled Area' is given to 
the President [5th Schedule, paras 6-7] and the President has made the 
Scheduled Areas, Scheduled Areas Order, 1950, in pursuance of this 

power. These are Areas inhabited by Tribes specified 
as ‘Scheduled Tribes’, in States other than Assam, Meghalaya Tripura and 
Mizoram.! Special provisions for the administration of such Areas are given 
in the 5th Schedule. 


The Tribal Areas in the States of Assam, Meghalaya, Tripura? and 
Tribal Areas. Mizoram are separately dealt with [Art. 2A p» and 


provisions for their administration are to be found in 
the Sixth Schedule to the Constitution. 


The systems of administration under the Fifth and Sixth Schedules may 
be summarised as follows: 


L The 5th Schedule of the Constitution deals with the administration 
Adinintdisetiun, ef and control of Scheduled Areas as well as of 
Scheduled Areas in Scheduled Tribes in States other than Assam, 
States other than Meghalaya, Tripura and Mizoram. The main features of 
Assam, Meghalaya, Tri- the administration provided in this Schedule are as 


pura and Mizoram. follows: 


The executive power of the Union shall extend to giving directions to 
the — States regarding the administration of the Scheduled Areas 
[Sch. V, para 3]. The Governors of the States in which there are ‘Scheduled 
Areas'! have to submit reports to the President regarding the administration 
of such Areas, annually or whenever so required by the President [Sch. V, 
para 3|. Tribes Advisory Councils are to be constituted to give advice on 
such matters as welfare and advancement of the Scheduled Tribes in the 
States as may be referred to them by the Governor [Sch. V, para 4]. 


The Governor is authorised to direct that any particular Act of Parliament 
or of the Legislature of the State shall not apply to a Scheduled Area or shall 
apply, only subject to exceptions or modifications. The Governor is also 
authorised to make regulations to prohibit or restrict the transfer of land by, 
or among members of, the Scheduled Tribes, regulate the allotment of land, 
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and regulate the business of money-lending. All such regulations made by 
the Governor must have the assent of the President [Sch. V, para 5]. 

The foregoing provisions of the Constitution relating to the 
administration of the Scheduled Areas and Tribes may be altered by 
Parliament b AY legislation, without being required to go through the 
formalities relating to the amendment of the Constitution [Sch. V, para 7(2)]. 

The Constitution provides for the appointment of a Commission to 
report on the administration of the Scheduled Areas and the welfare of the 
Scheduled Tribes in the States. The President may appoint such 
Commission at any time, but the appointment of such Commission at the 
end of ten years from the commencement of the Constitution is obligato 
KT 339(1). A Commission was accordingly appointed (with Sri U.N. 

hebar as Chairman) in 1960 and it submitted its report to the President 
towards the end of 1961. 


Il. The Tribal Areas in Assam, Meghalaya, Tripura and Mizoram are 


specified in the Table appended to the 6th Schedule 
T tibal demo in (para 20) in the Constitution, which has undergone 
Tripura poi, Milo. several amendments. Originally, it consisted of two 
ram. Parts, A and B. But since the creation of the States of 
Nagaland, the Table (as amended in 1972, 1984 and 


1988) includes 9 areas, in four Parts: 


Part I—1. The North Kachar Hills District; 2. The Karbi Anglong 
District.; 3. The Bodoland Territorial Areas District. 


Part II—1. The Khasi Hills District; 2. The Jaintia Hills District; 3. The 
Garo Hills District (in Meghalaya). 


Part IIA— Tripura Tribal Areas District. 


Part III—1. The Chakma District; 2. The Mara District; 3. The Lai 
District. 

While the administration of Scheduled Areas in States other than 
Assam, Meghalaya, Tripura and Mizoram? is dealt with in Sch. V, the 6th 
Schedule deals with the tribal areas in Assam, Meghalaya, Tripura and 


Mizoram. 


These Tribal Areas are to be administered as autonomous districts. 
These autonomous districts are not outside the executive authority of the 
State concerned but provision is made for the creation of District Councils 
and Regional Councils for the exercise of certain legislative and judicial 
functions. These Councils are primarily representative bodies and they have 
got the power of law-making? in certain specified fields such as management 
of a forest other than a reserved forest, inbedisrice of property, marriage and 


social customs, and the Governor may also confer upon these Councils the 


power to try certain suits or offences. These Councils have also the power 
to assess and collect land revenue and to impose certain specified taxes. The 
laws made by the Councils shall have, however, no effect unless assented to 
by the Governor. 


With respect to the matters over which the District and Regional Councils 
are thus empowered to make laws, Acts of the State Legislature shall not 
extend to such Areas unless the relevant District Council so directs by 
public notification.’ As regards other matters, the President with respect to a 
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Central Act and the Governor with respect to a State Act, may direct that an 
Act of Parliament or of the State Legislature shall mof apply to an 
autonomous district or shall apply only subject to exceptions or 
modifications as he may specify in his notification. 


These Councils shall also possess judicial power, civil and criminal, 
subject to the jurisdiction of the gh Court as the Governor may from time 
to time specify. 
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PART VII 
The Judicature 


CHAPTER 21 


ORGANISATION OF THE 
JUDICIARY IN GENERAL 


IT has already been pointed out, that notwithstanding the adoption of a 

. federal system, the Constitution of India has not 

Besson of judicii provided for a double system of Courts as in the 

fowers. United States. Under our Constitution there is a single 

integrated system of Courts for the Union as well as 

the States which administer both Union and State laws, and at the head of 

the entire system stands the Supreme Court of India, Below the Supreme 

Court stand the High Courts of the different States! and under each High 

Court there is a hierarchy of other Courts which are referred to in the 

Constitution as ‘subordinate courts’ ie., courts subordinate to and under the 
control of the High Court [Arts. 233-237]. 


The organisation of the subordinate judiciary varies slightly from State 
to State, but the essential features may be explained with reference to Table 
XVI, post, which has been drawn with reference to the system obtaining in 
the majority of the States. 


The Supreme Court has issued a direction? to the Union and the States 
to constitute an All India Judicial Service and to bring about uniformity in 
designation of officers both in criminal and civil side. Concrete steps in this 
directions are yet to be taken by the Government. 


At the lowest stage, the two branches of justice,—civil and 

criminal,—are bifurcated. The Union Courts and the 

The hierarchy of Bench Courts, constituted under the Village Self- 
Courts. 

Government Acts, which constituted the lowest civil 
and criminal Courts respectively, have been substituted by Panchayat Courts 
set up under post-Constitution State legislation. The Panchayat Courts also 
function on two sides, civil and criminal, under various regional names, such 
as the Nyaya Panchayat, Panchayat Adalat, Gram Kutchery , and the like. In 
some States, the Panchayat Courts, are the Criminal Courts of the lowest 
jurisdiction,’ in respect of petty cases, 


The Munsiff's Courts are the next higher Civil Courts, having jurisdiction 
as determined by High Courts. Above the Munsiffs are Subordinate Judges who 
have got unlimited pecuniary ction over civil suits and hear first appeals 
from the judgments of M . The District Judge hears first appeals from the 
decisions of Subordinate Judges and also from the Munsiffs (unless they are 
transferred to a Subordinate Judge) and himself possesses unlimited original 
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jurisdiction, both civil and criminal. Suits of a small value are tried by the 
Provincial Small Causes Courts. 


The District ndee is the highest judicial authority (civil and criminal) 
in the district He hears appeals from the decisions of the superior 
Magistrates and also tries the more serious criminal cases, known as the 
Sessions cases. A Subordinate Judge is sometimes vested also with the 
owers of an Assistant Sessions Judge, in which case he combines in his 
ands both civil and criminal powers like a District Judge.* 


Since the enactment of the Criminal Procedure Code, 1973, the trial of 
criminal cases is done exclusively by Judicial Magistrates', except in Jammu 
& Kashmir and Nagaland, to uich that Code does not apply. The Chief 
Judicial M is the head of the Criminal Courts within the district. In 
Calcutta and other ‘metropolitan areas’, there are Metropolitan M trates.? 
The Judicial and Metropolitan Magistrates, discharging judicial functions, 
under the administrative control of the State High Court, are to be 
distinguished from Executive Magistrates who discharge the executive 
function of maintaining law and order, under the control of the State 
Government. 


There are special arrangements for civil judicial administration in the 
‘Presidency towns’, which are now called ‘metropolitan areas’, The Original 
Side of the High Court at Calcutta tries the bigger civil suits arising within 
the area of the Presidency town. Suits of lower value within the City are tried 
by the City Civil Court and the Presidency Small Causes Court. But the 
Original Criminal jurisdiction of all High Courts, including Calcutta, has 


been taken away by the Criminal Procedure Code, 1973.° 


The High Court is the supreme judicial tribunal of the State, —having 
both Original and Appellate jurisdiction. It exercises appellate jurisdiction 
over the District and Sessions Judge, the Presidency Magistrates and the 
Original Side of the High Court itself (where the Original Side still 
continues). There is a Hi Court for each of the States, except Manipur, 
Meghalaya, Tripura and met which have the High Court of Assam (at 

E 


Gauhati) as their common h Court; and Haryana, which has a common 
High Court (at Chandigarh) with Punjab. The Bombay High Court is 
common to Maharashtra and Goa. 


As regards the Judiciary in Union Territories, see under ‘Union Terri- 
tories'. 

The Supreme Court has appellate jurisdiction over the High Courts 
and is the highest tribunal of the land. The Supreme Court also possesses 
original and advisory jurisdictions which will be fully explained hereafter (in 
Chap. 22). 
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CHAPTER 22 
THE SUPREME COURT 


PARLIAMENT has the power to make laws regulating the constitution, 
organisation, jurisdiction and powers of the Supreme 
Court. Subject to such legislation, the Supreme Court 
consists of the Chief Justice of India and not more 
than twenty-five! other Judges [Art. 124]. 

Besides, the Chief Justice of India has the power, with the previous 
consent of the President, to request a retired Supreme Court Judge to act as 
a Judge of the Supreme Court for a temporary period. Similarly, a High 
Court Judge may be appointed ad hoc Judge of the Supreme Court for a 
PAA period if there is a lack of quorum of the permanent Judges [Arts. 
127-128]. 


Every Judge of the Supreme Court shall be appointed by the President 
Appointment of of India. The President shall, in this matter, consult 
Judges. other persons besides taking the advice of his 

Ministers. In the matter of appointment of the Chief 
Justice of India, he shall consult such Judges of the Supreme Court and of 
the High Courts as he may deem necessary. A nine-Judge Bench of the 
Supreme Court has laid down that the seniormost Judge of the Supreme 
Court considered fit to hold the office should be appointed to the office of 
Chief Justice of India.? And in the case of appointment of other Judges of 
the Supreme Court, consultation with the Chief Justice of India, in addition 
to the above, is obligatory (Art, 124(1)]. Consultation would generally mean 
concurrence.? The above provision, thus, modifies the mode of appointment 
of Judges by the Executive—by providing that the Executive dion consult 
members of the Judiciary itself, who are well-qualified to give their opinion 
in this matter.” 


Constitution of the 
Supreme Court. 


In a reference* v as a review or reconsideration of the Second Judges 


between the Chief Justice of India and his brother Judges in matters of 
appointment of the Supreme Court Judges and the relevance of seniority in 
making such appointments, the nine-Judge Bench opined: 


1. The opinion of the CJI, having primacy in the consultative process 
and reflecting the opinion of the judiciary, has to be formed on the basis of 
consultation with the collegium, comprising of the CJI and the four senior 
most Judges of the Supreme Court. eiie who is to succeed the CJI 
should also be included, if he is not one of the four senior most Judges. 
Their views should be obtained in writing. 


case) made by the President under Art. 143 other j to the consultation 
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2. Views of the senior most Judges of the Supreme Court, who hail 
from the High Courts where the persons to be recommended are 
functioning as Judges, if not the part of the collegium, must be obtained in 
writing. 


3. The recommendation of the collegium alongwith the views of its 
members and that of the senior most Judges of the Supreme Court who hail 
from the High Courts where the persons to be recommended are 
functioning as Judges should be conveyed by the Chief Justice of India to 
the Govt. of India. 


4. The substance of the views of the others consulted by the Chief 
Justice of India or on his behalf, particularly those of non. Judges (Members 
of the Bar) should be stated in the memorandum and be conveyed to the 
Govt. of India. 


5. Normally, the collegium should make its recommendation on the 
basis of consensus but in case of difference of opinion no one would be 
appointed, if the CJI dissents. 


6. If two or more members of the collegium dissent, CJI should not 
persist with the recommendation. 


7. In case of non-appointment of the person recommended, the 
materials and information conveyed by the Govt, of India, must be placed 
before the original collegium or the reconstituted one, if so, to consider 
whether the recommendation should be withdrawn or reiterated. It is only if 
it unanimously reiterated that the appointment must be made. 


8. The may, in his discretion, bring to the knowledge of the person 
recommended the reasons disclosed by the Govt. of India for his non- 
appointment and ask for his response thereto, which, if made, be considered 
by the collegium before withdrawing or reitirating the recommendation. 


9. Merit should be predominant consideration though inter-seniori 
among the Judges in their High Courts and their combined seniority on 
India basis should be given weight. 


10. Cogent and good reasons should be recorded for recommending a 
person of outstanding merit regardless of his lower seniority. 


11. For recommending one of several persons of more or less equal 
degree of merit, the factor of the High Courts not represented on the 
Supreme Court, may be considered. 


12. The Judge passed over can be reconsidered unless for strong 


reasons, it is recor 


13. The recommendations made by the CJI without complying with the 
norms and requirements, are not binding on the Govt. of India. 


A person shall not be qualified for appointment as a Judge of the 
lificati for Supreme Court unless he is (a) a citizen of India; and 
ie pe ) either,—(i) a distinguished jurist; or (ii) has been a 
Judge. gh Court Judge for at least 5 years; or (iii) has been 


an Advocate of a High Court (or two or more such 


ed that he be never appointed. 
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Courts in succession) for at least 10 years [Art. 124(3)]. 


No minimum age is prescribed for appointment as a Judge of the 

Supreme Court, nor any fixed period of office. Once 
appointed, a Judge of the Supreme Court may cease 
to be so, on the happening of any one of the following contingencies (other 
than death): 


(a) On attaining the age of 65 years; (b) On resigning his office by 
writing addressed to the President; (c) On being removed by the President 
spon an address to that effect being passed by a special majority of each 

ouse of Parliament (viz., a majority of the total membership of that House 
and by majority of not less than two-thirds of the members of that House 
present and voting). 


Tenure of Judges. 


The only grounds upon which such removal may take place are (1) 
‘proved misbehaviour’ and (2) ‘incapacity’ [Art. 124(4)]. 


The combined effect of Art. 124(4) and the Judges (Inquiry) Act, 1968 

is that the following procedure is to be observed for 

c mme of ^ removal of a judge. This is commonly known as 
impeachment— 


(1) A motion addressed to the President signed by at least 100 
members of the Lok Sabha or 50 members of the Rajya Sabha is delivered 
to the Speaker or the Chairman. 


(2) The motion is to be investigated by a Committee of three (2 Judges 
of the Supreme Court and a distinguished jurist). 


(3) If the Committee finds the Judge guilty of misbehaviour or that he 
suffers from incapacity the motion (para 1, above) together with the report of 
the Committee is taken up for consideration in the House where the motion 
is pending. 

(4) If the motion is passed in each House by majority of the total 


membership of that House and by a majority of not less than two-thirds of 
that House present and voting the address is presented to the President. 


(5) The Judge will be removed after the President gives his order for 
removal on the said address. 


The procedure for impeachment is the same for Judges of the Supreme 
Court and the High Courts. After the Constitution this procedure was started 
against SHRI R. RAMASWAMY in 1991-93, The Committee found the Judge 
guilty. In the Lok Sabha the Congress Party abstained from voting and so 
the motion could not be passed with requisite majority. 4 


, A Judge of the Supreme Court gets a sal of 
mac m Rs. 30000 per Seit and the use of an official 
residence free of rent. The salary of the Chief Justice is Rs. 33,000.5 
Independence of The independence of the Judges of the Supreme 
Supreme Court (Court is sought to be secured by the Constitution in à 
Judges. how number of ways: 

(a) Though the qoem authority is the 
President, acting with the advice of his un of Ministers, the 
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appointment of Supreme Court Judge has been lifted from the realm of pure 
po ities by requiring the President to consult the Chief Justice of India in the 
matter. 


(b) By laying down that a Judge of the Supreme Court shall not be 
removed by the President, except on a joint address by both Houses of 
Parliament (supported by a majority of the total membership and a majority 
of not less than two-thirds of the members present and voting, in each 


House), on ground of proved misbehaviour or incapacity of the Judge in 
question [Art, 124(4)]. 


This provision is similar to the rule prevailing in England since the Act 
of Settlement, 1701, to the effect that though Judges of the Superior Courts 
are appointed by the Crown, they do not hold office during his pleasure, but 
hold their office ‘on good behaviour’ and the Crown may remove them only 
upon a joint address from both Houses of Parliament. 


(c) By fixing the salaries of the Judges by the Constitution and 
providing that though the allowances, leave and pension may be determined 
by law made by Parliament, these shall not be varied to the disadvantage of 
a Judge during his term of office. In other words, he will not be affected 
adversely by any changes made by law since his appointment [Art. 125(2)]. 


But it will be competent for the President to override this guarantee, 
under a Proclamation of ‘Financial Emergency’ [Art. 360(4)(b)]. 


(d) By providing that the administrative expenses of the Supreme 
Court, the salaries and allowances, etc., of the Judges as well as of the staff of 
the Supreme Court shall be ‘charged upon the Consolidated Fund of India’; 
i.e., shall not be subject to vote in Parliament [Art. 146(3)]. 


(e) By forbidding the discussion of the conduct of a Judge of the 
Supreme Court (or of a High Court) in Parliament, except upon a motion 
for an address to the President for the removal of the Judge [Art. 121]. 


(f) By laying down that after retirement, a Judge of the Supreme Court 
shall not plead or act in any Court or before any authority within the 
territory of India [Art. 124(7)]. 


[It is to be noted that there are analogous provisions in the case of High 
Court Judges; see Chap. 23, post.| 


It has been rightly said that the jurisdiction and powers of our Supreme 

Court are in their nature and extent wider than those 

Picture e cit exercised by the highest Court of any other country.’ 

under the Itis at once a federal Court, a Court of appeal and a 

Constitution, guardian of the Constitution, and the law declared by 

it, in the exercise of any its jurisdictions under the 

Constitution, is binding on all other Courts within the territory of India 
[Art. 141], 


Compared with Our Supreme Court possesses larger powers® 
the American than the American Supreme Court in several 


Supreme Court. respects— 
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Firstly, the American Supreme Court's appellate jurisdiction is 
confined to cases arising out of the federal relationship or those relating to 
the constitutional validity of laws and treaties. But our Supreme Court is not 
only a federal court and a guardian of the Constitution, but also the highest 
court of appeal in the land, relating to civil and criminal cases [Arts. 133- 
134], apart from cases relating to the interpretation of the Constitution. 


Secondly, our Supreme Court has an extraordinary power to entertain 
appeal, without an limitation upon its discretion, from the decision not onl 
of any court but also of an tribunal within the territory of India [Art. 136]. 
No such power belongs to the American Supreme Court. 


Thirdly, while the American Supreme Court has denied to itself any 
power to advise the Government and confined itself only to the 
determination of actual controversies between parties to a litigation, our 
Supreme Court is vested by the Constitution itself with the power to deliver 
advisory opinion on any question of fact or law that may be referred to it by 
the President [Art. 143]. 


Every federal Constitution, whatever the degree of cohesion it aims at, 
involves a distribution of powers between the Union and the units 
: composing the Union, and both Union and State 
B. as " Nw Cove aient derive their authority from, and are 

limited by the same Constitution. In a unitary 
Constitution, like that of England, the local administrative or legislative 
bodies are mere subordinate bodies under the central authority. Hence, 
there is no need of judicially determining disputes between the central and 
local authorities. But in a federal Constitution, the powers are divided 
between the national and State Governments, and there must be some 
authority to determine disputes between the Union and the States or the 
States inter se and to maintain the distribution of powers as made by the 
Constitution. 


Though our federation is not in the nature of a treaty or compact 
between the component units, there is, nevertheless, a division of legislative 
as well as administrative powers between the Union and the States. 
Article 131 of our Constitution, therefore, vests the Supreme Court with 
original and exclusive jurisdiction to determine justiciable disputes between 
the Union and the States or between the States inter se.® 


Like the House of Lords in England, the Supreme Court of India is the 
final appellate tribunal of the land, and in some respects, the jurisdiction of 
the Supreme Court is even wider than that of the House of Lords. As 

regards criminal appeals, an appeal lies to the House 

2 Court of of Lords only if the Attorney-General certifies that the 

ppes decision of the Court of Criminal Appeal involves a 

point of law of exceptional public importance and that it is desirable in the 

public interest that a further or should be brought. But in cases specified 

in Cls. sh and vi of Art. 134(1) of our Constitution (death sentences), an 
appeal will lie to the Supreme Court as of right. 


As to appeals from High Courts in civil cases, however, the position has 
been altered by an amendment of Art. 133(1) by the Constitution (30th 
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Amendment) Act, 1972, which has likened the law to that in England. Civil 
appeals from the decisions of the Court of A; peal lie to the House of Lords 
only if the Court of Appeal or the House d Lords grants leave to appeal. 
Under Art. 133(1) of our Constitution as it originally stood, an appeal to the 
Supreme Court lay as of right in cases of higher value (as certified by the 
High Court). But this value test and the category of appeal as of right has 
been abolished by the amendment of 1972, under which appeal from the 
decision of a High Court in a civil matter will lie to the Supreme Court only 
if the High Court certifies that the case involves ‘a substantial question of law 
of general importance’ and that ‘the said question needs to be decided by 
the Supreme Court"? 


But the right of the Supreme Court to entertain appeal, by special leave, 
in any cause or matter determined by any Court or tribunal in India, save 
military tribunals, is unlimited [Art. 136]. 


As against unconstitutional acts of the Executive the jurisdiction of the 

(iii) As a Guardian Courts is nearly the same under all constitutional 

of Consti- erem, But not so is the control of the Judiciary over 
e Legislature. 


It is ture that there is no express provision in our Constitution 
empowering the Courts to invalidate laws; but the Constitution has imposed 
definite limitations upon each of the o of the state, and any 
transgression of those limitations would make the law void. It is for the 
Courts to decide whether any of the constitutional limitations has been 
transgressed or not,’ because the Constitution is the organic law subject to 
which ordinary laws are made by the Legislature which itself is set up by the 
Constitution. 


Thus, Art. 13 declares that any law which contravenes any of the 
rovisions of the Part on Fundamental Rights, shall be void. But, as our 
upreme Court has observed, even without the specific provision in Art. 13 

(which has been inserted only by way of abundant caution), the Court 
would have the powers to declare any enactment which transgresses à 
fundamental right as invalid. 


Similarly, Art. 254 says that in case of inconsistency between Union 
and state laws in certain cases, the State law shall be void. 


The limitations imposed by our Constitution upon the powers of 
Legislatures are—(a) Fundamental rights conferred by Part HL (b) 
Legislative competence. (c) Specific provisions of the Constitution imposing 
limitations relating to particular matters.!° 


It is clear from the above that (apart from the jurisdiction to issue the 

writs to enforce the fundamental AE which has been explained earlier 

the jurisdiction of the Supreme Court is threefold: (a) Original; (b 
Appellate; and (c) Advisory. 

The Original jurisdiction of the Supreme Court is dealt with in Art. 131 

- of the Constitution. The functions of the Supreme 

a ERE Juris Court under Art. 131 are purely of a federal character 

CLP “preme and are confined to disputes between the Government 

of India and any of the States of the Union, the 
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Government of India and any State or States on one side and any other 
State or States on the other side, or between two or more States inter se. In 
short, these are disputes between different units of the federation which will 
be within the exclusive — jurisdiction of the Supreme Court. The 
Original jurisdiction of the Supreme Court will be exclusive, which means 
that no other court in India shall have the power to entertain any such suit. 
On the other hand, the Supreme Court in its original jurisdiction will not be 
entitled to entertain any suit where doth the parties are not units of the 
federation. If any suit is brought either t the State or the Government 
of India by a private citizen, that will not lie within the original jurisdiction of 
the Supreme Court but will be brought in the ordinary courts under the 
ordinary law. 


Again, one class of disputes, though a federal nature, is excluded from 
this original jurisdiction of the Supreme Court, namely, a dispute arising out 
of any treaty, agreement, covenant, engagement, ‘sanad’ or other similar 
instrument which, having been entered into or executed before the 
commencement of this Constitution continues in operation after such 
commencement or which provides that the said jurisdiction shall not extend 
to such a dispute.'! But these disputes may be referred by the President to 
the Supreme Court for its advisory opinion. 


It may be noted that until 1962, no suit in the original jurisdiction had 
been decided by the Supreme Court. It seems that the utes, if any, 
between the Union and the units or between the units inter se had so far 
been settled by negotiation or agreement rather than by adjudication. The 
first suit, brought by the State of West Bengal against the Union of India in 
1961, to declare the poosi iy of the Coal Be Areas 
Acquisition and Development) Act, 1957, was dismissed by the Supreme 

ourt. 

In this context, it should be further noted that there are certain 
provisions in the Constitution which exclude from the original jurisdiction of 
the Supreme Court certain disputes, the determination o which is vested in 
other tribunals: 

(i) Disputes specified in the Proviso to Arts. 131 and 363(1). 

(i) Complaints as to interference with interState water supplies, 
referred to the statutory tribunal mentioned in Art. 262, if Parliament so 
legislates. ; 

Since Parliament has enacted the Inter-State Water Disputes Act (33 of 
1956), Art. 262 has now to be read with s. 11 of that Act. 

(iii) Matters referred to the Finance Commission [Arz. 280). 

(iv) Adjustment of certain expenses as between the Union and the 
States under Arts. 257(4), 258(3). 

(v) Adjustment of certain expenses as between the Union and the 
States [Art. 290]. 


The jurisdiction of the Supreme Court to entertain an application 
under Art. 32 for the issue of a constitutional writ for 


B. Writ Juris- ihe enforcement of Fundamental Rights, is sometimes 


mere treated as an 'original' jurisdiction of the Supreme 
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Court. It is no doubt original in the sense that the party aggrieved has the 
right to directly move the Supreme Court by presenting a petition, instead of 
coming through a High Court by way of appeal. Nevertheless, it should be 
treated as a separate jurisdiction since the dispute in such cases is not between 
the units of the Union but an aggrieved individual and the Government or any of 
its agencies. Hence, the ction under Art. 32 has no analogy to the 
jurisdiction under Art. 131. 


The open Court is the highest court of appeal from all courts in the 
territory of India, the jurisdiction of the Judicial Committee of the Privy 


Council to hear appeals from India having been 


diction of Supreme abolished on the eve of the Constitution. The 
ourt, 


Appellate jurisdiction of the Supreme Court may be 
divided under three heads: 


(i) Cases involving interpretation of the Constitution,—civil, criminal or 
otherwise. 


(ii) Civil cases, irrespective of any constitutional question. 
(iii) Criminal cases, irrespective of any constitutional question, 


Apart from appeals to the Supreme Court by special leave of that 
Court under Art, 136, an appeal lies to the Supreme Court from any 
judgment, decree or final order in a civil proceeding of a High Court in two 
classes of cases— 


(A) Where the case involves a substantial question of law as to the 
‘interpretation of the Constitution, an appeal shall lie to the Supreme Court on 
the certificate of the High Court that such a question is involved or on the 
leave of the Supreme Court where the High Court has refused to grant such 
a certificate but the Supreme Court is satisfied that a substantial question of 
law as to the interpretation of the Constitution is involved in the case 
[Art. 132]. 


(B) In cases where no constitutional question is involved, appeal shall lie 
to the Supreme Court if the High Court certifies that the following 
conditions are satisfied [Art. 133(1)]— 


(i) that the case involves a substantial question of law; 


(ii) that in the opinion of the High Court the said question should be 
decided by the Supreme Court. 


Prior to the Constitution, there was no court of criminal appeal over 
the High Courts. It was only in a limited sphere that the Privy Council 
entertained appeals in criminal cases from the High Courts by special leave 
but there was no appeal as of right. Article 134 of the Constitution for the 
(i) Criminal first time provides for an appeal to the Supreme Court 

7 from any judgment, final order or sentence in a 
criminal proceeding of a High Court, as of right, in two specified classes of 


cases— 


(a) where the High Court has on an appeal reversed an order of 
acquittal of an accused person and sentenced him to death; 
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(b) where the High Court has withdrawn for trial before itself any case 
from any court subordinate to its authority and has in such trial convicted 
the accused and sentenced him to death. 


In these two classes of cases relating to a sentence of death by the High 
Court, appeal lies to the Supreme Court as of right. 


Besides the above two classes of cases, an appeal may lie to the 
Supreme Court in any criminal case if the High Court certifies that the case 
is a fit one for appeal to the Supreme Court. The certificate of the High 
Court would, of course, be granted only where some substantial question of 
law or some matter of great public importance or the infringement of some 
essential principles of justice are involved. Appeal may also lie to the 
Supreme Court (under Art. 132) from a criminal proceeding if the High 
Court certifies that the case involves a substantial question of law as to the 
interpretation of the Constitution. 


Except in the above cases, no appeal lies from a criminal proceeding of 
the High Court to the Supreme Court under the Constitution but Parliament 
has been empowered to make any law conferring on the Supreme Court 
further powers to hear appeals from criminal matters. 


While the Constitution provides for regular appeals to the Supreme 

H) Appel y Court from decisions of the High Courts in Arts. 132 
AD cial P veg to 134, there may still remain some cases where justice 
might require the interference of the Supreme Court 

with decisions not only of the High Courts outside the purview of Aris. 132- 
134 but also of any other court or tribunal within the territory of India. Such 
residuary power outside the ordinary law relating to appeal is conferred 
upon the pres Court by Art. 136. This Article is worded in the widest 

ie— 


terms possib 


“136. (1) Notwithstanding an in this Chapter, the Supreme Court may, in its 
f E P up y 
e 


discretion, grant special 
sentence or order in any cause or matter passe 
in the territory of India. 

(2) Nothing in clause (1) shall apply to any judgment, determination, sentence 
or order passed or made by any court or tribunal constituted by or under any law 
relating to the Armed Forces." 


It vests in the Supreme Court a plenary jurisdiction in the matter of 
entertaining and hearing appeals, by granting special leave, against any kind 
of judgment or order made by any court or tribunal (except a military 
tribunal) in any proceeding and the exercise of the power is left entirely to 
the discretion of the Supreme Court unfettered by amy restrictions and this 
power cannot be curtalled by any legislation short of amending the Article 
itself. This wide power is not, however, to be exercised by the Supreme 
Court so as to entertain an appeal in any case where no appeal is otherwise 
provided by the law or the Constitution. It is a special power which is to be 
exercised only under exceptional circumstances and the "co cien Court has 
already laid down the principles according to which this extraordinary 
power shall be used, e.g., where there has been a violation of the principles 
of natural justice. In civil cases the special leave to appeal under this Article 
would not be granted unless there is some substantial question of law or 
general public interest involved in the case. Similarly, in criminal cases the 


ave to appeal from any judgment, decree determination, 
d. or made by any court or tribunal 
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Supreme Court will not interfere under Art. 136 unless it is shown that 
exceptional and special circumstances exist, that substantial and grave' 
injustice has been done and that the case in question presents features of 
sufficient gravity to warrant a review of the decision appealed against? 
Similarly, it will not substitute its own decision for the determination of a 
tribunal but it would interfere to quash the decision of a quasi-judicial 
tribunal under its extraordinary powers conferred by Art. 136 when the 
tribunal has either exceeded its jurisdiction or has approached the question 
referred to in a manner which is likely to result in injustice or has adopted a 
procedure which runs counter to the established rules of natural justice.'* 


Besides the above regular jurisdiction of the Supreme Court, it shall 

i . . have an advisory jurisdiction, to give its opinion, on any 

E i cages d 15 te question of law or fact of public importance as may be 
referred to it for consideration by the President. 


Article 143 of the Constitution lays down that the Supreme Court may 
be required to express its opinion in two classes of matters, in an advisory 
capacity as distinguished from its judicial capacity : 


(a) In the first class, any question of law may be referred to the 
Supreme Court for its opinion if the President considers that the question is 
of such a nature and of such public importance that it is expedient to obtain 
the opinion of the Supreme Court. It differs from a regular adjudication 
before the Supreme Court in this sense that there is no litigation between 
two parties in such a case and that the opinion given by the Supreme Court 
on such a reference is not binding upon the Government itself and further 
that the opinion is not executable as a judgment of the Supreme Court. The 
opinion is only advisory and the Government may take it into consideration 
in taking any action in the matter but it is not bound to act in conformity 
with the opinion so received. The chief utility of such an advisory judicial 
opinion is to enable the Government to secure an authoritative opinion 
either as to the validity of a legislative measure before it is enacted or as to 
some other matter which may not go to the courts in the ordinary course 
and yet the Government is anxious to have authoritative legal opinion 
before taking any action. 


Up to 2007 there were fourteen cases of reference of this class made by 
the President.!*?8 It may be mentioned that though the opinion of the 
Supreme Court on such a reference may not be binding on the 
Government, the propositions of law declared by the Supreme Court even 
on such a reference are binding on the subordinate courts. In fact, the 
propositions laid down in the Delhi Laws case! have been frequently 
referred to and followed since then by the subordinate courts. The Supreme 
Court is entitled to decline to answer a question posed to it under Art. 143 
if it is superfluous or unnecessary.?? 


(b) The second class of cases belong to the disputes arising out of pre- 
Constitution treaties and agreements which are excluded by Art. 131, 
Proviso, from the Original Jurisdiction of the Supreme Court, as we have 
already seen. In other words, though such disputes cannot come to the 
Supreme Court as a litigation under its C. -iginal jurisdiction, the subject- 
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matter of such disputes may be referred to by the President for the opinion 
of the Supreme Court in its advisory capacity. 


There are provisions for reference to this Court under Art. 317(1) of 
E. Miscellaneous the Constitution, s. 257 of the Income-tax Act, 1961, 
Jurisdiction. s.7(2) of the Monopolies and Restrictive Trade 
Practices Act, 1969, s. 130A of the Customs Act, 1962 

and s. 35H of the Central Excise and Salt Act, 1944. 


Appeals also lie to Supreme Court under the Representation of the 
People Act, 1951; Monopolies and Restrictive Trade Practices Act, 1969; 
Advocates Act, 1961; Contempt of Courts Act, 1971; Customs Act, 1962; 
Central Excise and Salt Act, 1944; Terrorist Affected Areas (Special Courts) 
Act, 1984; Terrorist and Disruptive Activities (Prevention) Act, 1985; Trial of 
Offences relating to Transactions in Securities Act, 1992 and Consumer 
Protection Act, 1986. 


Election Petitions under Part II of the Presidential and Vice- 
Presidential Elections Act, 1952 are also filed directly in the Supreme Court. 


The jurisdiction of the Supreme Court, as outlined in the foregoing 

The 42nd,43rd and Pages, was curtailed by the 42nd Amendment of the 

44th Amendments. Constitution (1976), in several ways. But some of these 

changes have been recoiled by the Janata Govern- 

ment, by repealing them by the 43rd Amendment Act, 1977, so that the 

reader need not bother about them. The provisions so repealed are 
Arts. 32A, 144A. 


But there are several other provisions which were introduced by the 
42nd Amendment Act, 1976, but the Janata Government failed to dislodge 
them, owing to the opposition of the Congress Party in the Rajya Sabha. 
These are— 

» Art. 323A—323B. The intent of these two new Articles was to take 
away the jurisdiction of the Supreme Court under Art. 32 over orders and 
decisions of Administrative Tribunals. These Articles could, however, be 
implemented only by legislation which Mrs. Gandhi’s first Government had 
no time to undertake. 

Article 323A has been implemented by the Administrative Tribunals 
Act, 1985 [see, further, under Chap. 30, post]. 

But subsequently, the position turned out to be otherwise as the 
Supreme Court declared the Articles 323-A, Cl. 2(d) and 323-B, Cl. 3(d) and 
also the “exclusion of jurisdiction” clauses in all the legislations enacted in 
pursuance of these Articles, unconstitutional to the extent they excluded the 
jurisdiction of the High Courts and the Supreme Court under Articles 
226/227 and 32.2 

(ii) Art. 368(4)—(5). These two clauses were inserted in Art. 368 with 
a view to preventing the Supreme Court from invalidating any Constitution 
Amendment Act on the theory of ‘basic features of Constitution’ or anything 
of that nature. 

Curioulsy, however, these Clauses have been emasculated by the 
Supreme Court itself, striking them down on the ground that they are 
violative of two ‘basic features’ of the Constitution—(a) the limited nature of 


312 INTRODUCTION TO THE CONSTITUTION OF INDIA — [CHAP. 22 


the amending power under Art. 368, and (b) judicial review, —in the 
Minerva Mills case.» 
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CHAPTER 23 
THE HIGH COURT 


THERE shall be a High Court in each State [Art. 214] but Parliament 
The High Court of has the power to establish a common High Court 
a State. for two or more States![4rz 231]. The High Court 
stands at the head of the Judiciary in the State [see 

Table XVII]. 


(a) Every High Court shall consist of a Chief Justice and such other 


Constitution of Judges as the President of India may from time to 
High Courts. time appoint. 


(b) Besides, the President has the power to appoint (i) additional Judges 
for a temporary period not exceeding two years, for the clearance of arrears 
of work in a High Court; (ii) an acting Judge, when a permanent Judge of a 
High Court (other than a Chief Justice) is temporarily absent or unable to 
perform his duties or is appointed to act temporarily as Chief Justice. The 
acting Judge holds office until the permanent Judge resumes his office. But 
neither an additional nor an acting Judge can hold office beyond the age of 
62 years.? 


Every Judge of a High Court shall be appointed by the President. In 
Appointment and ™aking the appointment, the President shall consult 
Conditions of the the Chief Justice of India, the Governor of the State 
Office of a Judge (and also the Chief Justice of that High Court in the 
ofa High Court. Matter of appointment of a Judge other than the Chief 

Justice). 


Participatory Consultative Process—A nine-Judge Bench of the 
Supreme Court? has held that (1) the process of the appointment of the 
Judges of the High Courts is an integrated ‘participatory consultative 
process’ for selecting the best and most suitable persons available for 
appointment; and all the constitutional functionaries must perform this duty 
collectively with a view primarily to reach an agreed decision, subserving the 
constitutional purpose, so that the occasion of primacy does not arise. 


(2) Initiation of the proposal for appointment in the case of High Court 
must invariably be made by the Chief Justice of that High Court. 


(3) In the event of conflicting opinions by the constitutional func- 
tionaries, the opinion of the judiciary ‘symbolised by the view of the Chief 
Justice of India’ formed by him in consultation with two senior most Judges 
of the Supreme Court who come from that State, would have supremacy. 


[314] 
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(4) No appointment of any Judge of a High Court can be made unless 
it is in conformity with the opinion of the Chief Justice of India. 


(5) In € rA cases alone, for stated strong cogent reasons, 
disclosed to the Chief Justice of India, indicating that the recommendee is 
not suitable for a that the appointment recommended by the 
Chief Justice of India may not be made. Sowas, if the stated reasons are 
not accepted by the CJI and the other Judges of the Supreme Court, 
consulted by him in the matter, on reiteration of the recommendation by the 
CJI, the appointment should be made as a healthy convention. 


Subsequently, the President of India in exercise of his powers under 
Art 143 made a Reference* to the Supreme Court see to the 
consultation between the CJI and his brother Judges in matters of 
appointments of the High Court Judges, but not as a review or 
reconsideration of the Supreme Court Advocates case (Second Judges case) 
above. The S.C. opined that “consultation with the CJI" implies consultation 
with a plurality of Judges in the formation of opinion. His sole opinion does 
not constitute consultation. Only a collegium comprising the CJI and two 
senior most Judges of the S.C., as was in the Second Judges case above, 
should make the recommendation. The collegium in making its decision 
should take into account the opinion of the CJI of the High Court concerned 
which *would be entitled to the greatest weight," the views of the other 
Judges of the High Court who may be consulted and the views of the other 
judges of the S.C. *who are conversant with the affairs of the High Court 
concerned." The views of the Judges of the S.C. who were puisne Judges of 
the High Court or CJ., thereof, will also be obtained irrespective of the fact 
that the H.C. is not their parent H.C. and they were transfered there. All 
these views should be expressed in writing and be conveyed to the Govt. of 
India alongwith the recommendation of the collegium. The recommendations 
made by the CJI without complying with the norms and requirements of the 
consultation process, as aforestated, are not binding upon the Govt. of India. 


Judicial review would be available if the aforestated procedure is not 
followed or the appointee is found to lack eligibility. 


A Judge of the High Court shall hold office until the age of 62 years. 


Every Judge,—permanent, additional or acting,—may vacate his office 
earlier in any of the following ways— 


(i) By resignation in writing addressed to the President. 


(ii) By being appointed a Judge of the Supreme Court or being 
transferred to any other High Court, by the President. 


(iii) By removal by the President on an address of both Houses of 
Parliament (supported by a majority of the total membership of that house 
and by the vote of not less than 2/3 of the members present), on the ground 
of proved misbehaviour or incapacity. The mode of removal of a Judge of 
the High Court shall thus be the same as that of a Judge of the Supreme 
Court, and both shall hold office during ‘good behaviour’ [Art. 217(1)]. This 
procedure is known as impeachment and is the same as that for a Judge of 
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fu ane Court. [For details, see Chap. 22 under, “Impeachment of a 
udge”. 
A Judge of a High Court gets a salary of Rs. 26,000/- per mensem while 
Sahas cue the Chief Justice gets Rs, 30,000/ per mensem? He is 
is ve also entitled to such allowances and rights in respect 
of leave and pension as Parliament may from time to time determine, but 
such allowances and rights cannot be varied by Parliament to the 
disadvantage of a Judge after his appointment [Ar/. 221]. 


The qualifications laid down in the Constitution for being eligible for 
Qualificati appointment as a Judge of the High Court are that— 
ications for [ 


Appointment as (a) he must be a citizen of India, not being over 
High Court Judge. 62 years; and must have 


(b) (i) held for at least 10 years a judicial office in the territory of India; 
or 


(ii) been for at least 10 years an advocate of a High Court or of two or 
more such Courts in succession [Art. 217(2)]. 


As in the case of the Judges of the Supreme Court, the Constitution 
Independence of seeks to maintain the independence of the Judges of 
the Judges. the High Courts by a number of provisions: 


(a) By laying down that a Judge of the High Court shall not be 
removed, except in the manner provided for the removal of a Judge of the 
Supreme Court, that is, upon an address of each House of Parliament 
(passed by a special majority [Art. 218]; 


(b) By providing that the expenditure in respect of the salaries and 
allowances of the Judges shall be charged on the Consolidated Fund of the 
State [Art. 202(3)(d)]; 


(c) By specifying in the Constitution the salaries payable to the Judges 
and providing that the allowances of a Judge or his rights in respect of 
absence or pension shall not be varied by Parliament to his disadvantage 
after his appointment [47z. 221], except under a Proclamation of Financial 
Emergency [Art. 360(4)(b)]; 


(d) By laying down that after retirement a permanent Judge of High 
Court shall not plead or act in a Court or before any authority in India, 
except the Supreme Court and a High Court other than the High Court in 
which he had held his office [Art. 220]. 


As Sir Alladi Krishnaswami explained in ia Sowers ning 9 

while ensuring the independence of the Judiciary, the 

conem High Constitution placed the High Courts under the control 

Courts. of the Union in certain important matters, in order to 

keep them outside the range of ‘provincial politics’. 

Thus, even though the High Court stands at the head of the State Judiciary, 

it is not so sharply separated from the federal Government as the highest 

Court of an American State (called the State Supreme Court) is. The control 

of the Union over a High Court in India is exercised in the following 
matters: 
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Le pir pinos (Art. 217], transfer’ from one High Court to another 
[Art. 222] and removal Art. 217(1), Prov. (b)], and determination of dispute 
as to age [Art. 217(3)], of Judges of High Courts. 


Transfer.—Now the ove to transfer of the High Court Judges 
remains no more a method of control over the High Court by the Union 
Government as the Supreme Court has prescribed a procedure for the 
purpose in a Reference* made by the President of India in exercise of his 

owers under Art. 143. The Supreme Court opined that the Chief Justice of 

dia should obtain the views of the Chief Justice of the High Court from 
which the proposed transfer is to be effected as also that of the Chief Justice 
of the High Court to which the transfer is to be effected (as was stated in the 
Second Judges case in 1993). The Chief Justice of India should also take into 
account the views of one or more Supreme Court Judges who are in position 
to provide material which would assist in the process of deciding whether or 
not a proposed transfer should take place. These views should be expressed 
in writing and should be considered by CJI and the four senior most puisne 
Judges of the Supreme Court. These views and those of each of the four 
senior most Judges should be conveyed to the Govt. of India with the 
proposal of transfer. 


What applies to the transfer of puisne Judges of a H.C. applies as well 
to the transfer of the Chief Justice of a High as a CJ. of another :C. except 
that in this case, only the views of one or more knowledgeable Judges need 
be taken into account. 


These factors, including the response of the High Court Chief Justice or 
the puisne Judge 1 to be transferred, to the proposal to transfer him, 
should be placed before the collegium—the CJI and his first four puisne 
Judges—to be taken into account by it before reaching a final conclusion on 
the proposal. 


Unless the decision to transfer has been taken in the manner 
aforestated, it is not decisive and does not bind the Govt. of India and shall 
be subject to judicial review. 


(b) The constitution and organisation of High Courts and the power to 
establish a common High Court for two or more States and to extend the 
jurisdiction of a High Court. to, or to exclude its jurisdiction from, a Union 
Territory, are all exclusive powers of the Union Parliament. 


It should be pointed out in the present context that there are some 
provisions introduced into the original Constitution by subsequent 
amendments, which affect the independence of High Court Judges, as 
compared with Supreme Court Judges : 


(a) Art. 224 was introduced by substitution, in 1956, to provide for the 
appointment of additional Judges to meet ‘any temporary increase in the 
business of a High Court’. An additional Judge, so appointed, holds office 
for two years, but he may be made permanent at the end of that term. There 
is no such corresponding provision for the Supreme Court. It was 
introduced in the case of the High Courts because of the problem of arrears 
of work, which was expected to disappear in the near future. Now that the 
problem of arrears has become a standing problem which is being met by 
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the addition of more Judges, there is no particular reason why the make-shift 
device of additional appointment should continue. The inherent vice of this 
latter device is that it keeps an additional Judge on probation and under the 
tutelage of the Chief Justice as well as the Government’ as to whether he 
would get a permanent appointment at the end of two years. So far as the 
judicial power of a High Court Judge is concerned, he ranks as an equal to 
every other member of a Bench and is not expected, according to any 

rinciple relating to the administration of justice, to ‘agree’ with the Chief 
Justice or any other senior member of a Bench where his learning, 
conscience or wisdom dictates otherwise, or to stay his hands where the 
merits of a case require a judgment against the Government. The fear of 
losing his job on the expiry of two years obviously acts as an inarticulate 
obsession upon an additional Judge. 


b) Similarly, CL(3) was inserted in Art. 217 in 1963, giving the 
President, in consultation with the Chief Justice of India, the final power to 
determine the age of High Court Judge, if any question is raised by any- 
body in that behalf. By the same amendment of 1963 (15th Amendment), 
Cl.(2A) was inserted in Art.124, laying down that a similar question as to the 
age of a Supreme Court Judge shall be determined in such manner as 
Parliament may by law provide. A High Court Judge's position has thus 
become not only unnecessarily inferior to that of a Supreme Court Judge but 
even to that of a subordinate Judicial Officer, because any administrative 
determination of the latter's age is open to challenge in a Court. of law, but 
in the case of a High Court Judge, it is made 'final' by the Constitution 
itself? There is, apparently, no impelling reason why a provision similar to 
Cl. (2A) to Art. 124 shall not be introduced in Art. 217, in place of Cl. (3), in 
question. 


(c) Another agency of control over High Court Judges is the provision in 
Art. 221(1) for their transfer from one High Court to another, which has been 
given a momentum in 1994 by transferring as many as 50 Judges at a time.!? In 
order that the power of the ident to order such transfer is not used as a 
punitive measure, the Supreme Court has laid down!! that while no consent 
of the Judge concerned would be required, the President would not be 
compelent to exercise the power except on the recommendation of the 
Chief Justice of India. 


Except where Parliament establishes a common High Court for two or 
Torzitosial more States [Art, 231] or extends the jurisdiction of a 
A » Tigh High Court to a Union Territory, the jurisdiction of 
Court. the High Court of a State is coterminous with the 


territorial limits of that State, !? 


As has already been stated, Parliament has extended the jurisdiction of 
some of the High Courts to their adjoining Union Territories, by enacting 
the States Reorganisation Act, 1956. Thus, the jurisdiction of the Calcutta 
High Court extends to the Andaman and Nicobar Islands; that of the 
Kerala High Court extends to the Lakshadweep [see Table XVIII]. 


Ordinary isdi The Constitution does not make any provision 
tion zc igh relating to the general jurisdiction of the Hi Courts, 
Courts. but maintains their jurisdiction as it existed at the 
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commencement of the Constitution, with this improvement that any restric- 
tions upon their jurisdiction as to revenue matters that existed prior to the 
Constitution shall no longer exist [Art. 225]. 


The existing jurisdictions of the High Courts are governed by the 
Letters Patent and Central and State Acts; in particular, their ci and 
criminal jurisdictions are primarily governed by the two Codes of Civil and 
Criminal Procedure. 


(a) The High Courts at the three Presidency towns of Calcutta, Bombay 

(a) Origi and Madras had an original jurisdiction, both civil and 
am criminal, over cases arising within the respective Presi- 
dency towns. The original criminal jurisdiction of the High Courts has, 
pent been completely taken away by the Criminal Procedure Code, 


Though City Civil Courts have also been set up to try civil cases within 
the same area, the original civil jurisdiction of these High Courts has not 
altogether been abolished but retained in respect of actions of higher value. 


(b) The appellate jurisdiction of the High Court, similarly, is both civil 
and criminal. 


b) Appellate. (I) On the civil side, an appeal to the High Court 
emia WRT is either a First appeal or a Second appeal. 


a Appeal from the decisions of District Judges and from those of 
Subordinate Judges in cases of a higher value (broadly speaking), lie direct 


to the High Court, on questions of fact as well as of law. 


(ii) When any Court subordinate to the High Court (ie, the District 
Judge or Subordinate Judge) decides an arpon from the decision of an 
inferior Court, a second appeal lies to the High Court from the decision of 
the lower appellate Court, but only on question of law and procedure, as 
distinguished from questions of fact [s. 100, C.P. Code]. 


(iii) Besides, there is a provision for a peal under the Letters Patent of the 
Allahabad, Bombay, Calcutta, Madras and Patna High Courts. These appeals lie 
to the Appellate Side of the High Court from the decision of a single Judge 
of the High Court itself, whether made by such Judge in the exercise of the 
original or appellate jurisdiction of the High Court. 


(m The criminal — jurisdiction of the High Court is not less 
complicated. It consists of appeals from the decisions of— 


(a) A Sessions Judge or an Additional Sessions Judge, where the 
sentence is of imprisonment exceeding seven years; 


(b) An Assistant Sessions Judge, Metropolitan Magistrate or other 
udicial Magistrates in certain specified cases other then ‘petty’ cases [ss. 374, 
376, 376G, Cr.P.C., 1973] 


Every High Court has a power of superintendence over all Courts and 
High Court’s tribunals throughout the territory in relation to which 
apt of superin- it exercises jurisdiction, excepting military tribunals 
tendence. [Art. 227]. This power of superintendence is a very 

wide power inasmuch as it extends to all Courts as 
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well as tribunals within the State, whether such Court or tribunal!? is subject 
to the appellate jurisdiction of the High Court or not. Further, this power of 
superintendence would include a revisional jurisdiction to intervene in cases 
of gross injustice or non-exercise or abuse of jurisdiction or refusal to 
exercise jurisdiction, or in case of an error of law apparent on the face of the 
record, or violation of the principles of natural justice, or arbitrary or 
capricious exercise of authority, or discretion or arriving at a finding which 
is perverse or based on no material or a flagrant or patent error in 
procedure, even though no appeal or revision against the orders of such 
tribunal was otherwise available. 


By reason of the extension of Governmental activities and the 
ide: complicated nature of issues to be dealt with by the 
tie | administration, many modern statutes have entrusted 
Tribunals. administrative bodies with the function of deciding 
disputes and quasi-judicial issues that arise in connec- 

tion with the administration of such laws, either because the ordinary courts 
are already overburdened to take up these new matters or the disputes are 
of such a technical nature that they can be decided only by persons who 
have an intimate knowledge of the working of the Act under which it arises. 
Thus, in India, quasi-judicial powers have been vested in administrative 
authorities such as the Transport Authorities under the Motor Vehicles Act; 
the Rent Controller under the State Rent Control Acts. Besides, there are 
special tribunals which are not a part of the judicial administration but have 


all the ‘trappings’ of a court. Nevertheless, they are not courts in the proper 
sense of the term, in view of the special procedure followed by them. All 
these tribunals have one feature in common, viz. that they determine 
questions affecting the rights of the citizens and their decisions are binding 
upon them. 


Since the decisions of such tribunals have the force or effect of a 
judicial decision upon the parties, and yet the tribunals do not follow the 
exact procedure adopted by courts of justice, the need arises to place them 
under the control of superior courts to keep them within the proper limits of 
their jurisdiction and also to prevent them from committing any act of gross 
injustice. 


In England, judicial review over the decisions of the quasi-judicial 
tribunals is done by the High Court in the exercise of its power to issue the 
prerogative writs. 


In India, there are several provisions in the Constitution which place 
these tribunals under the control and supervision of the superior courts of 
the land, viz., the Supreme Court and the High Courts : 


(i) If the tribunal makes an order which infringes a fundamental right 
of a person, he can obtain relief by applying for a writ of certiorari to quash 
that decision, either by applying for it to the Supreme Court under Art. 32 
or to the High Court under Art. 226. Even apart from the infringement of 
the fundamental right, a High Court is competent to grant a writ of certiorari, 
if the tribunal either acts without jurisdiction or in excess of its jurisdiction as 
conferred by the statutes by which it was created or it makes an order 
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contrary to the rules of natural justice or where there is some error of law 
apparent on the face of its record. 


(ii) Besides the power of issuing the writs, every High Court has a 
general power of superintendence over all the tribunals functioning within its 
jurisdiction under Art. 227 and this superintendence has been interpreted as 
both administrative and judicial superintendence. Hence, even where the 
writ of certiorari is not available but a flagrant injustice has been committed 
or is going to be committed, the High Court may interfere and quash the 
order of a tribunal under Art. 227.4 


(iii) Above all, the Supreme Court may grant special leave to appeal 
from any determination made by any tribunal in India, under Art. 136 
wherever there exist extraordinary circumstances calling for interference of 
the Supreme Court. Broadly speaking, the Supreme Court can exercise this 
power under Art, 136 over a tribunal wherever a writ for certiorari would lie 
against the tribunal; for example, where the tribunal has either exceeded its 
jurisdiction or has approached the question referred to it in a manner which 
is likely to result in injustice or has adopted a procedure which runs counter 
to the established rules of natural justice. The extraordinary power would, 
however, be exercised by the Supreme Court in rare and exceptional 
circumstances and not to interfere with the decisions of such tribunals as a 
court of appeal. 


Besides the above, the Supreme Court as well as the High Courts 
i , ossess what may be called an extraordinary 
Moped bale. hatdision, under Arts. 32 and 226 of the Constitu- 
Court and High ton, respectively, which extends not only to inferior 
Court. courts and tribunals but also to the State or any 
authority or person, endowed with State authority. 
The peculiarity of this jurisdiction is that being conferred by the 
Constitution, it cannot be taken away or abridged by anything short of an 
amendment of the Constitution itself. As has already been ointed out, the 
jurisdiction to issue writs under these Articles is larger in the case of High 
Court inasmuch as while the Supreme Court can issue them only where a 
fundamental right has been infringed, a High Court can issue them not ony 
in such cases but also where an ordinary legal right has been infringed, 
provided a writ is a proper remedy in such cases, according to well- 
established principles. 


Public interest litigation.—Following English and American decisions, 
our Supreme Court has admitted exceptions from the strict rules relating to 
affidavit locus standi and the like in the case of a class of litigations, classified 
as ‘public interest litigation’ (PIL) £e, where the public in general are 
interested in the vindication of some right or the enforcement of some public 
duty.!° The High Courts also have started following this practice in their 
jurisdiction under Art. 226,'° and the Supreme Court has approved this 
practice, observing that where public interest is undermined by an arbitrary 
and perverse executive action, it would be the duty of the High Court to 
issue a writ.!7 


The Court must satisfy itself that the party bringing the PIL is litigating 
bona fide for public good. It should not be merely a cloak for attaining 
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private ends of a third party or of the party bringing the petition. The court 
can examine the previous records of public service rendered by the 
litigant.'* An advocate filed a writ petition against the State or its 
instrumentalities seeking not only compensation to a victim of rape 
committed by its employees (the railway employees) but also so many other 
reliefs including eradication of anti-social and criminal activities at the 
railway stations. The Supreme Court held that the petition was in the nature 
of a PIL and the advocate could bring in the same for which no personal 
injury or loss is an essential element.!? 


As the head of the Judiciary in the State, the High Court has got an 
Control over Sub. ĉêdMinistrative control over the subordinate judiciary 
ordinate Courts. in the State in respect of certain matters, besides its 

appellate and supervisory jurisdiction over them. The 
Subordinate Courts include District Judges, Judges of the City Civil Courts 
m icis the Metropolitan Magistrates and members of the judicial service 
ol the State. 


The control over the Judges of these Subordinate Courts is exercised 
by the High Courts in the following matters— 


(a) The High Court is to be consulted by the Governor in the matter of 
appointing, posting and promoting District Judges [Art. 233]. 


(b) The High Court is consulted, along with the State Public Service 
Commission, by the Governor in appointing persons (other than District 
Judges) to the judicial service of the State [Art. 2 


c) The control over district courts and courts subordinate thereto, 
including the posting and promotion of, and the grant of leave to, transfers 
of, disciplinary control over including inquiries, suspension and punishment, 
and compulsory retirement of, persons belonging to the judicial service and 
holding any post inferior to the post of a district judge is vested in High 
Court [Art. 235]. 


Control over the subordinate courts is the collective and individual 
responsibility of the High Court.?? 


The foregoing survey of the jurisdiction of a High Court under the 

original Constitution was drastically curtailed in 

The a mi a La ways, by the Constitution (42nd Amendment) 

Act, 1976, which has been referred to at the end of 

Chap. 22 ante, in the context of the Supreme Court, but the new provisions 

in Arts. 226A and 228A which had been inserted by the Constitution (42nd 

Amendment) Act, 1976, have all been omitted by the 43rd Amendment Act, 
1977, and the original position has been restored. 


In this context, we must mention Arts, 323A-323B, inserted by the 42nd 
Amendment Act. 

Parliament has passed the Administrative Tribunals Act, 1985, 
implementing Art. 323A, under which the Central Government has set up 
Central Administrative Tribunals with respect to services under the Union, 


As a result, all Courts of law including the High Court shall cease to 
have any jurisdiction to entertain any litigation relating to the recruitment 
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and other service matters relating to persons appointed to the public services 
of the Union, whether in its original or appellate jurisdiction. The Supreme 
Court has, however, been spared its s ecial leave jurisdiction of appeals 
from these Tribunals, under Art. 136 0 the Constitution. But subsequently, 
the position turned out to be otherwise as the Supreme Court declared the 
Articles 323-A, Cl. 2(d) and 323-B, Cl. 3(d) and also the “exclusion of 
jurisdiction” clauses in all the legislations enacted in pursuance of these 
Articles, unconstitutional to the extent they excluded the jurisdiction of the 
High Courts and the Supreme Court under Articles 226/227 and 32.?! 
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PART VIII 
The Federal System 


CHAPTER 24 


DISTRIBUTION OF LEGISLATIVE 
AND EXECUTIVE POWERS 


THE nature of the federal system introduced by our Constitution has 
Nature of the been fully explained earlier (Chap. 5). 


nes To recapitulate its essential features: Papu 
there is a strong admixture of uni bias and the exceptions from the 
traditional federal scheme are many, the Constitution introduces a federal 
system as the basic structure of government of the country. The Union is 
composed of 28 States! and both the Union and the States derive their 
authority from the Constitution which divides all owers,—legislative, 
executive and financial, as between them. [The judicial. powers, as already 
pointed out (Chap. 22), are, not divided and there is a common Judiciary for 
the Union and the States.] The result is that the States are not delegates of 
the Union and that, though there are agencies and devices for Union control 
over the States in many matters, —subject to such exceptions, the States are 
autonomous within their own spheres as allotted by the Constitution, and 


both the Union and the States are equally subject to the limitations ag ov 


by the Constitution, say, for instance, the exercise of legislative powers 
limited by Fundamental Rights. 


Thus, neither the Union Legislature (Parliament) nor a State Legislature 
can be said to be ‘sovereign’ in the legalistic sense,—each being limited by 
the provisions of the Constitution effecting the distribution of legislative 
powers as between them, apart from the Fundamental Rights and other 
_ specific provisions restraining their powers in certain matters, 2.6., Art. 276(2) 

limiting the power of a State Legislature to impose a tax on professions]; 
Art. 303 [limiting the powers of both Parliament and a State Legislature wi 
regard to legislation relating to trade and commerce). If any of these 
constitutional limitations is violated, the law of the Legislature concerned is 
liable to be declared invalid by the Courts. 


As has been pointed out at the outset, a federal system postulates a 

distribution of powers between the federation and the 

The Scheme of mits. Though the nature of distribution varies 

Ee ë ee according to the local and political background in 

g's ' each country, the division, obviously, proceeds on two 
lines— 


(a) The territory over which the Federation and the Units shall, 
respectively, have their jurisdiction. 


(b) The subjects to which their respective jurisdiction shall extend. 


eing 
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The distribution of legislative powers in our Constitution under both 
heads is as follows: 


L As regards the territory with respect to which the Legislature ma 
legislate, the State ip. eroin naturally suffers from a limitation to whi 
RRA arliament is not subject, namely, that the territory of 
Territorial EPEE the Union being divided bs: the States, the 
Legislation. jurisdiction of each State must be confined to its own 
territory. When, therefore, a State Legislature makes a 
law relating to a subject within its competence, it must be read as referring to 
ersons or objects situated within the territory of the State concerned. A 
tate Legislature can make laws for the whole or any part of the State to 
which it belongs [Art. 245(1)]. It is not possible for a Bate Legislature to 
enlarge its territorial jurisdiction under any circumstances except when the 
boundaries of the State itself are widened by an Act of Parliament. 


Parliament has, on the other hand, the power to legislate for ‘the whole 
or any part of the territory of India’, which includes not only the States but 
also the Union Territories or any other area, for the time being, included in 
the territory of India [Art, 246(4)]. It also possesses the power of ‘extra: 
territorial legislation’ [Art. 252), which no State Legislature possesses. This 
means that laws made by Parliament will govern not only persons and 
property within the territory of India but also Indian subjects resident and 
their property situated anywhere in the world. No such power to affect 
penes or property outside the borders of its own State can be claimed by a 

tate Legislature in India. 


Limitations to the The plenary territorial jurisdiction of Parliament 
Territorial Jurisdic- is, however, subject to some special provisions of the 
tion of Parliament. Constitution— 


(i) As regards some of the Union Territories, such as the Andaman and 
Lakshadweep group of Islands, Regulations may be made by the President to 
have the same force as Acts of Parliament and such Regulations may repeal 
or amend a law made by Parliament in relation to such Territory 
[Art. 240(2)].? 

(ii) The application of Acts of Parliament to any Scheduled Area may 
be barred or modified by notifications made by the Governor [Para 5 of the 
5th Schedule].? 


(iii) Besides, the Governor of Assam may, by public notification, direct 
that any other Act of Parliament shall not apply to an autonomous district or 
an autonomous region in the State of Assam or shall apply to such district or 
region or part thereof subject to such cera or modifications as he may 
specify in the notification [Para 12(1)(b) of the 6th Sch.].? Similar power has 
been vested in the President as regards the autonomous district or region in 
Meghalaya, Tripura and Mizoram by Paras 12A, 12AA and 12B of the 6th 
Schedule. 


It is obvious that the foregoing special provisions have been inserted in 
view of the backwardness of the specified areas to which the indiscriminate 
application of the general laws might cause hardship or other injurious 
consequences. 
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Il. As regards the subjects of legislation, the Constitution adopts from 
b sns A the Government of India Act, 1935, a threefold 
ymiai 9f distribution of legislative powers between the Union 
Subjects. and the States [4rt. 246]. While in the United States 
and Australia, there is only a single enumeration of 
powers,—only the vere of the Federal Legislature being enumerated,—in 
Canada there is a double enumeration, and the Government of India Act, 
1935, introduced a scheme of threefold enumeration, namely, Federal, 
Provincial and Concurrent. The Constitution adopts this scheme from the 
Act of 1935 by enumerating possible subjects of legislation under three 
Legislative Lists in Sch. VII of the Constitution (see Table XIX).* 


List 1 or the Union List includes m 2008) 100 subjects over which the 
Union shall have exclusive power of legislation; These include defence, 
foreign affairs, banking, insurance, currency and coinage, Union duties and 
taxes. 


List II or the State List comprises 61 items or entries over which the 
State Legislature shall have exclusive power of legislation, such as public 
order and police, local government, public health and sanitation, agriculture, 
forests, fisheries, State taxes and duties. 


List III gives concurrent powers to the Union and the State Legislatures 
over 52 items, such as Criminal law and procedure, Civil procedure, 
marriage, contracts, torts, trusts, welfare of labour, economic and social 
planning and education. 


In case of overlapping of a matter as between the three Lists, 
predominance has been given to the Union Legislature, as under the 
Government of India Act, 1935. Thus, the power of the State Legislature to 
legislate with respect to matters enumerated in the State List has been made 
subject to the power of Parliament to legislate in respect of matters 
enumerated in the Union and Concurrent Lists, and the entries in the State 
List have to be interpreted accordingly. 


In the concurrent sphere, in case of repugnancy between a Union and a 
State law relating to the same subject, the former prevails, If, however, the 
State law was reserved for the assent of the President and has received such 
assent, the State law may prevail notwithstanding such repugnancy, but it 
would still be competent for Parliament to override such State law by 
subsequent legislation [Art. 254(2)].* 


The vesting of residual power under the Constitution follows the 
precedent of Canada, for, it is given to the Union 
instead of the States (as in the U.S.A. and Australia). 
In this respect, the Constitution differs from the Government of India Act, 
1935, for, under that Act, the residual powers were vested neither in the 
Federal nor in the State Legislature, but were placed in the hands of the 
Governor-General: the Constitution vests the residuary power, Że., the power 
to legislate with respect to any matter not enumerated in any one of the 
three Lists, —in the Union legislature [Art. 248},° and the final determination 
as to whether a particular matter falls under the residuary power or not is 
that of the Courts. 


Residuary Powers. 
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It should be noted, however, that since the three Lists attempt at an 
exhaustive enumeration of all possible subjects of legislation, and the Courts 
interpret the ambit of the enumerated powers liberally, the scope for the 
application of the residuary power will be very narrow. 


While the foregoing may be said to be an account of the normal 

- distribution of the legislative powers, there are certain 
Expansion of the exceptional circumstances under which the above 

gislative Powers í ? 
of the Union under System of distribution is either suspended or the 
different circum- powers of the Union Parliament are extended over 
stances. State subjects. These exceptional or extraordinary 
circumstances are— 


(a) In the National Interest. Parliament shall have the power to make 
laws with respect to any matter included in the State List, for a temporary 
period, if the Council of States declares by a resolution of 2/3 of its members 
present and voting, that it is necessary in the national . interest that 
Parliament shall have power to legislate over such matters, Each such 
resolution will give a lease of one year to the law in question. 


A law made by Parliament, which Parliament would not but for the 
passing of such resolution have been competent to make, shall, to the extent 
of the incompetency, cease to have effect on the expiration of a period of six 
months after the resolution has ceased to be in force, except as respects 
things done or omitted to be done before the expiration of the said period 
[Art. 249]. The resolution of the Council of States may be renewed for a 


period of one year at a time. 


(b) Under a Proclamation of Emergency. While a Proclamation of 
‘Emergency’ made by the President is in operation, Parliament shall have 
similar power to legislate with respect to State subjects, 


A law made by Parliament, which Parliament would not but for the 
issue of such Proclamation have been competent to make, shall, to the 
extent of incompetency, cease to have effect on the expiration of a period of 
six months after the Proclamation has ceased to operate, except as respects 
things done or omitted to be done before the expiration of the said period 
[Art. 250]. 


(c) By agreement between States, If the Legislatures of two or more States 
resolve that it shall be lawful for Parliament to make laws with respect to an 
matters included in the State List relating to those States, Parliament sh 
have such power as regards such States. It shall also be open to any other 
State to i such Union legislation in relation to itself by a resolution 
passed in that behalf in the Legislature of the State. In short, this is an 
extension of the jurisdiction of Parliament by consent of the State 
Legislatures [Art. 252}.8 

Thus, though Parliament has no competence to impose an estate duty with 
respect to agricultural lands, Parliament, in the Estate Duty Act, 1953, included 
the agricultural lands situated in certain States, by virtue of resolutions passed by 
the Legislatures of such States, under Art. 252, to confer such power upon 
Parliament. That Act has since been repealed. 
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Other examples of such legislation are: Prize Competition Act, 1955; 
Urban Land (Ceiling and Regulation Act, 1976; Water (Prevention and 
Control of Pollution) Act, 1974. 


(d) To implement Treaties. Parliament shall have the power to legislate 
with respect to any subject for the purpose of implementing treaties or 
international agreements and conventions. In other words, the normal 
distribution of powers will not stand in the way of Parliament to enact 
legislation for carrying out its international obligations, even though such 
legislation may be necessary in relation to a State subject [Art. 253]. 


Examples of such legislation are: Geneva Convention Act, 1960; Anti- 
Hijacking Act, 1982; United Nations (Privileges and Immunities) Act, 1947. 


(e) Under a Proclamation of Failure of Constitutional Machinery in the 
States. en such a Proclamation is made by the President, the President 
may declare that the powers of the Le berate of the State shall be 
exercisable by or under the authority of Parliament [Art. 356(1)(b)]. 


The interpretation of over 200 Entries in the three Legislative Lists is no 

In i ¢ easy task for the Courts and the Courts have to apply 

he PReghiativs various judicial principles to reconcile the different 

Lists. Entries, a discussion of which would be beyond the 
scope of the present work.? Suffice it to say that— 


(a) Each Entry is given the widest import that its words are capable of, 
without rendering another Entry nugatory. 


(b) In order to determine whether a particular enactment falls under 
one Entry or the other, it is the ‘pith and substance’ of such enactment and 
not its legislative label that is taken account of!! If the enactment 
substantially falls under an Entry over which the Legislature has jurisdiction, 
an incidental encroachment upon another Entry over which it had no 
competence will not invalidate the law.!9 


(c) On the other hand, where a Legislature has no power to legislate 
with respect to a matter, the Courts will not permit such Legislature to 
transgress its own powers or to encroach upon those of another Legislature 
by resorting to any device or ‘colourable legislation."!? 


(d) The motives of the Legislature are, otherwise, irrelevant for 
determining whether it has transgressed the constitutional limits of its 
legislative power.!? 


The distribution of executive powers between the Union and the States 
Distribution of is somewhat more complicated than that of the 
Executive Powers. legislative powers. 


I. In general, it follows the scheme of distribution of the legislative 
powers. In the result, the executive power of a State is, in the main, co- 
extensive with its legislative powers, which means that the executive power 
of State shall extend only to its own territory and with respect to those 
subjects over which it has legislative competence [Art. 162]. Conversely, the 
Union shall have exclusive executive power over (a) the matters with respect 
to which Parliament has exclusive power to make laws (i.e., matters in List I 
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of Sch. VII), and (9 the exercise of its powers conferred by any treaty or 
agreement [Art. 73]. On the other hand, a State shall have exclusive 
executive power over matters included in List II [Art. 162]. 


IL. It is in the concurrent sphere that some novelty has been introduced. 
As regards matters included in the Concurrent Legislative List (i¢., List III), 
the executive function shall ordinarily remain with the States, but subject to 
the provisions of the Constitution or of any law of Parliament conferring 
such function expressly upon the Union. Under the Government of India 
Act, 1935, the Centre Yes only a power to give directions to Provincial 
Executive to execute a Central DA relating to a Concurrent subject. But this 
power of giving directions proved ineffective; so, the Constitution provides 
that the Union may, whenever it thinks fit, itself take up the administration of 
Union laws relating to any Concurrent subject. 


In the result, the executive power relating to concurrent subjects 
remains with the States, except in two cases— 


(a) Where a law of Parliament relating to such subjects vests some 
executive function specifically in the Union, e.g., the Land Acquisition Act, 
1894; the Industrial Disputes Act, 1947 [Proviso to Art. 73(1)]. So far as these 
functions specified in such Union law are concerned, it is the Union and not 
the States which shall have the executive power while the rest of the 
executive power relating to the subjects shall remain with the States. 


(b) Where the provisions of the Constitution itself vest some executive 
functions upon the Union. Thus, 


(i) The executive power to implement any treaty or international 
agreement belongs exclusively to the Union, whether the subject appertains 
to the Union, State or Concurrent List [Art. 73(1)(b)]. 


(ii) The Union has the power to give directions to the State 
Governments as regards the exercise of their executive power, in certain 
matters— 


(I) Jn Normal times: 


(a) To ensure due compliance with Union laws and existing laws which 
apply in that State [Art. 256]. 


(b) To ensure that the exercise of the executive power of the State does 
not interfere with the exercise of the executive power of the Union 
[Art. 257(1)]. 

(c) To ensure the construction and maintenance of the means of 
communication of national or military importance by the State [Art. 257 (2)]. 

(d) To ensure protection of railways within the State [Art. 257(3)]. 


(e) To ensure drawing and execution of schemes specified in the 
directions to be essential for the welfare of the Scheduled Tribes in the 
States [Art. 339(2)]. 


(f) To secure the provision of adequate facilities for instruction in the 
mother-tongue at the primary stage of education to children belonging to 
linguistic minority groups [Art. 350A]. 
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(g) To ensure the development of the Hindi language [Art. 351]. 


(h) To ensure that the government of a State is carried on in 
accordance with the provisions of the Constitution [Art. 355]. 


(II) Jn Emergencies: 


9 During a Proclamation of Emergency, the power of the Union to 
give directions extends to the giving of directions as to the manner in which 
the executive power of the State is to be exercised, relating to any matter 
[Art 3530. e as to bring the State Government under the complete 
control of the Union, without suspending it). 


vi Upon a Proclamation of failure of constitutional machinery in a 
State, the President shall be entitled to assume to himself all or any of the 
executive powers of the State [Art. 356(1)]. 


(III) During a Proclamation of Financial Emergency: 


(a) To observe canons of financial propriety, as may be specified in the 
directions [Art. 360(3)]. 


(b) To reduce the salaries and allowances of all or any class of persons 
serving in connection with the affairs of the Union including the Judges of 
the Supreme Court and High Courts [Art. 360(4)(b)]. 


(c) To require all Money Bills or other Financial Bills to be reserved for 
the consideration of the President after they are passed by the Legislature of 
the State [Art. 360(4)]. 


III. While as regards the legislative powers,"it is not competent for the 
Union [apart from Art. 252, see ante] and a State to encroach upon each 
other’s exclusive jurisdiction by mutual consent, this is possible as regards 
executive powers. Thus, with the consent of the Government of a State, the 
Union may entrust its own executive functions relating to any matter to such 
State Government or its officers [Art. 258(1)]. Conversely, with the consent of 
the Union Government, it is competent for a State Government to entrust 
any of its executive functions to the former [Art, 258A]. 


IV. On the other hand, under Art. 258(2), a law made by Parliament 
relating to a Union subject may authorise the Central Government to dele- 
gate its functions or duties to the State Government or its officers (irres- 
pective of the consent of such State Government). 
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CHAPTER 25 


DISTRIBUTION OF FINANCIAL 
POWERS 


NO system of federation can be successful unless both the Union and 
Need for Distri- the States have at their disposal adequate financial 
besos of Finan- resources to enable them to discharge their respective 
mL we responsibilities under the Constitution. 


To achieve this object, our Constitution has made elaborate provisions, 
mainly following the lines of the Government of India Act, 1935, relating to 
the distribution of the taxes as well as non-tax revenues and the power of 
borrowing, supplemented by provisions for grants-in-aid by the Union to the 
States, 


Before entering into these elaborate provisions which set up a 
complicated arrangement for the distribution of the financial resources of the 
country, it has to be noted that the object of this complicated machinery is 
an equitable distribution of the financial resources between the two units of 
the federation, instead of dividing the resources into two watertight 
compartments, as under the usual federal system. A fitting introduction to 
this arrangement has been given by our Supreme Court, in these words: 


"Sources of revenue which have been allocated to the Union are not meant entirely 
for the purposes of the Union but have to be distributed according to the principles 
laid down by Parliamentary legislation as contemplated by the Articles aforesaid. 
Thus all the taxes and duties levied by the Union .. do not form part of the 
Consolidated Fund of India but many of these taxes and duties are distributed 
amongst the States and form part of the Consolidated Fund of the States. Even 
those taxes and duties which constitute the Consolidated Fund of India may be 
used for the purposes of supplementing the revenues of the States in accordance 
with their needs. The question of distribution of the aforesaid taxes and duties 
amongst the States and the principles governing them, as also the principles 
governing grants-in-aid ... are matters which have to be decided by a high-powered 
Finance Commission, which is a responsible body designated to determine those 
matters in an objective way... The Constitution-makers realised the fact that those 
sources of revenue allocated to the States may not be sufficient for their purposes 
and that the Government of India would have to subsidise their welfare activities... 
Realising the limitations on the financial resources of the States and the growing 
needs of the community in a welfare State, the Constitution has made... specific 
provisions empowering Parliament to set aside a portion of its revenues... for the 
benefit of the States, not in stated proportions but according to their needs ... The 
resources of the Union Government are not meant exclusively for the benefit of the 
Union activities ... In other words, the Union and the States together form one 
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organic whole for the purposes of utilisation of the resources of territories of India 
as a whole." 


Principi d The Constitution makes. a distinction between 
I ine Et buti the legislative power to levy a tax and the power to 
ying ution z J ; i 
of Tax Revenues.. appropriate the proceeds of a tax so levied. In India, 

the powers of a Legislature in these two respects are 
not identical, 


(A) The legislative power to make a law for imposing a tax is divided 

E a 4M between the Union and the States by means of 

Abn wea specific Entries in the Union and State Legislative Lists 

o ien owers in Sch. VII (see Table XIX). Thus, while the State 

Legislature has the power to levy an estate duty in 

respect of agricultural lands [Entry 48 of List II], the power to levy an estate 

duty in respect of non-agricultural land belongs to Parliament [Entry 87 of 
List I]. Similarly, it is the State Legislature which is competent to levy a tax 

on agricultural income [Entry 46 of List II], while Parliament has the power 
to levy income-tax on all incomes other than agricultural [Entry 82 of List I]. 


The residuary power as regards taxation (as in general legislation) 
belongs to Parliament [Entry 97 of List I] and the Gift tax and Expenditure 
tax have been held to derive their authority from this residuary power. 
There is no concurrent sphere in the matter of tax legislation. 


Before leaving this topic, it should be pointed out that though a State 
Legislature has the power to levy any of the taxes enumerated in the State 
Legislative List, in the case of certain taxes, this power is subject to certain 
limitations imposed by the substantive provisions of the Constitution. 
Thus— 


(a) While Entry 60 of List II of Sch. VII authorises a State Legislature to 
a) Professions or a tax on profession, trade, calling or employment, 
cg e total amount payable in respect of any one person 
to the State or any other authority in the State by way 

of such tax shall not exceed Rs. 2,500? per annum [Art. 276(2)]. 


(b) The power to impose taxes on 'sale or purchase of goods other than 


newspapers' belongs to the State [E 54, List II]. 
ACE sar But en on ea and enn ies 83, Th 
and ‘taxes on sales in the course of inter-State trade and commerce’ [Entry 
92A, List I] are exclusive Union subjects. Article 286 is intended to ensure 
that sales taxes imposed by States do not interfere with imports and exports 
or inter-State trade and commerce, which are matters of national concern, 
and should, therefore, be beyond the competence of the States. Hence, 
certain limitations have been laid down by Art. 286 upon the power of the 
States to enact sales tax legislation: 


1. (a) No tax shall be imposed on sale or purchase which takes place 
outside the State. 


(b) No tax shall be imposed on sale or purchase which takes place in 
the course of import into or export out of India.? 
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2. In connection with inter-State trade and commerce there are two 
limitations— 

(i) The power to tax sales taking place ‘in the course of inter-State trade 
and commerce” is within the exclusive competence of Parliament [Entry 
92A, List I]. 


(ii) Even though a sale does not take place ‘in the course of inter-State 
trade or commerce, State taxation va be subject to restrictions and 
conditions imposed by Parliament ifthe sale relates to ‘goods declared by 
Parliament to be of special importance in inter-State trade and commerce’. In 
pursuance of this power, Parliament has declared sugar, tobacco, cotton, silk 
and woollen fabrics to be goods of special importance in inter-State trade 
and commerce, by enacting the Additional Duties of Excise (Goods of 
Special Importance) Act, 1957 [s. 7], and imposed special restrictions upon 
the States to levy tax on the sales of these goods. 


(c) Save insofar as Parliament may by law otherwise provide, no law of 

(c) Tax on Consum- * State shall impose, or authorise the imposition of, a 
e. or Sale of tax on the consumption or sale of electricity (whether 
lectricity. produced by a Government or other persons) which 


is— 
i) consumed by the Government of India, or sold to the Government 
of India for consumption by that Government; or 


(ii) consumed in the construction, maintenance or operation of any 
railway by the Government of India, or a railway company operating that 
railway, or sold to that Government or any such railway company for 
consumption in the construction, maintenance or operation of any railway 

rt. 287]. 
H . (d) The property of the Union shall, save insofar 
Gi — Wd as Parliament may by law otherwise provide, be 
properties from exempt from all taxes imposed by a State or by any 
mutual taxation, authority within a State [Art. 285(1)]. 

Conversely, the Er and income of a State shall be exempt from 
Union taxation [Art. 2 s ere is, however, one exception in this case. If 
a State enters into a trade or business, other than a trade or business which 
is declared by Parliament to be incidental to the ordinary business of 
government, it shall not be exempt from Union taxation [4rt. 289(2). The 
immunity, again, relates to a tax on property. Hence, the property of a State 
is not immune from customs duty.! 


(B) Even though a Legislature may have been given the power to levy 
fnb aas D Te because of its affinity to the subject-matter of 
proceeds of Taxes. taxation, the yield of different taxes coming within the 

State legislative sphere may not be large enough to 
serve the purposes of a State. To meet this situation, the Constitution makes 
special provisions: 

(i) Some duties are leviable by the Union; but they are to be collected 
and entirely appropriated by the States after collection. 

(ii) There are some taxes which are both levied and collected by the 
Union, but the proceeds are then assigned by the Union to those States 
within which they have been levied. 
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(iii) Again, there are taxes which are levied and collected by the Union 
but the proceeds are distributed between the Union and the State. 


The distribution of the tax-revenue between the Union and the States, 
according to the foregoing principles, stands as follows: 


(A) Taxes belonging to the Union exclusively: 


1. Customs. 2. Corporation tax. 3. Taxes on capital value of assets of 
individuals and Companies. 4. Surcharge on income tax, etc. 5. Fees in 
respect of matters in the Union List (List I). 


(B) Taxes belonging to the States exclusively: 


1. Land Revenue. 2. Stamp duty except in documents included in the 
Union List. 3. Succession duty, Estate duty, and Income tax on agricultural 
land. 4. Taxes on passengers and goods carried on inland waterways. 5. 
Taxes on lands and buildings, mineral rights. 6. Taxes on animals and 
boats, on road vehicles, on advertisements, on consumption of electricity, on 
luxuries and amusements, etc. 7. Taxes on entry of goods into local areas. 8. 
Sales Tax. 9. Tolls. 10. Fees in respect of matters in the State List. 11. Taxes 
on professions, trades, etc., not exceeding Rs. 2,500 per annum (List II). 


(C) Duties Levied by the Union but Collected and Appropriated by the States: 
Stamp duties on bills of Exchange, etc., and Excise duties on medicinal 


and toilet Ding rye containing alcohol, though they are included in the 
an 


Union List levied by the Union, shall be collected by the States insofar as 
leviable within their respective territories, and shall form part of the States by 
whom they are collected [Art. 268]. 


(D) Taxes Levied as well as Collected by the Union, but Assigned to the States 
within which they are Leviable: 


(a) Duties on succession to proper other than agricultural land. (5) 

Estate duty in respect of property other than agricul land. (c) Termi 

taxes on goods or passengers carried by railway, air or sea. (d) Taxes on 

railway fares and freights. (e) Taxes on stock exchange other than stamp 

duties. (f) Taxes on sales of and advertisements in pewipspeme. (g) Taxes on 

the sale or purchase of goods other than newspapers, where such sale or 
urchase takes place in the course of inter-State trade or commerce. (h) 
axes on inter-State consignment of goods [Art. 269]. 


(E) Taxes Levied and Collected by the Union and Distributed between. Union 
and the States: 


Certain taxes shall be levied as well as collected by the Union, but their 
proceeds shall be divided between the Union and the States in a certain 
propostion, in order to éffect an equitable division of the financial resources. 

ese are— 


(a) Taxes on income other than on agricultural income |Art. 270]. 
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(b) Duties of excise as are included in the Union List, excepting 
medicinal and toilet ps arations may also be distributed, if Parliament by 
law so provides [Art. 7j. 


(F) The principal sources of non-tax revenues of the Union are the receipts 
from— 


Railways; Posts and Telegraphs; Broadcasting; Opium; Currency and 
Distribution of Mint; Industrial and Commercial Undertakings of the 
Non-tax Revenues. Central Government relating to the subjects over 

which the Union has jurisdiction, 

Of the Industrial and Commercial Undertakings relating to Central 
subjects may be mentioned— 


The Industrial Finance Corporation; Air India; Indian Airlines; 
Industries in which the Government of India have made investments, such 
as the Steel Authority of India; the Hindustan Shipyard Ltd; the Indian 
Telephone Industries Lid. 


(G) The States, similarly, have their receipts from— 


Forests, Irrigation and Commercial Enterprises (like Electricity, Road 
Transport) and Industrial Undertakings (such as Soap, Sandalwood, Iron 
and Steel in Karnataka, Paper in Madhya Pradesh, Supply in Mumbai, 
Deep-sea Fishing and Silk in West Bengal). 


Even after the assignment to the States of a share of the Central taxes, 

ET Y the resources of all the States may not be adequate 

— f enough. The Constitution, therefore, Savile" that 

ts-in-aid shall be made in each year by the Union to such States as 

arliament may determine to be in need of assistance; particularly, for the 

promotion of welfare of tribal areas, including special grants to Assam in this 
respect [Art. 275]. 


Articles 270, 273, 275 and 280 provide for the constitution of a Finance 
coudittdá = Commission (at five year intervals) to recommend to 
Fonétians ^ the the President certain measures relating to the 
Finance Commi- distribution of financial resources between the Union 
ssion. and the States,—for instance, the percentage of the net 

proceeds of income-tax which should be assigned by 
the Union to the States and the manner in which the share to be assigned 
shall be distributed among the States [Art. 280]. 


The constitution of the Finance Commission is laid down in Art. 280, 
which has to be read with the Finance Commission (Miscellaneous 
Provisions) Act of 1951, which has supplemented the provisions of the 
Constitution. Briefly speaking, the Commission has to be constituted by the 
President, every five years, The Chairman must be a on having 
‘experience in public affairs’; and the other four members must be 
appointed from amongst the following— 

(a) A High Court Judge or one qualified to be appointed as such; (b) a 
person having special knowledge of the finances and accounts of the 
Government; (c) a person having wide experience in financial matters and 
administration ; (d) a person having special knowledge of economics. 
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It shall be the duty of the Commission to make recommendations to 
the President as to— 


(a) the distribution between the Union and the States of the net 
proceeds of taxes which are to be, or may be, divided between 
them under this Chapter and the allocation between the States of 
the respective shares of such proceeds; 
the principles which should govern the grants-in-aid of the revenues 
of the States out of the Consolidated Fund of India; 
the measures needed to augment the Consolidated Fund of a State 
to supplement the resources of the Panchayats in the State; 
the measures needed to augment the Consolidated Fund of a State 
to supplement the resources of the Municipalities in the State; 
any other matter referred to the Commission by the President in the 
interests of sound finance. 


'The First Finance Commission was constituted in 1951, with Sri Neo 
The. First Finance 7 the Chairman, and it submitted its report in 1953. 
Cuosteniseink. Government accepted its recommendations which, 
inter alia, were that— 

(a) 55 per cent of the net proceeds of income-tax shall be assigned by the 
Union to the States and that it be distributed among the States in the shares 
prescribed by the Commission. 

(b) The Commission laid down the principles for guidance of the Government 
of India in the matter of making general grants-in-aid to States which require 
financial assistance and also recommended specific sums to be given to certain 
a such as West Bengal, Punjab, Assam, during the five years from 1952 to 
1957. 


A Second Finance Commission, with Sri Santhanam as the Chairman, 

was constituted in 1956. Its report was submitted to 

Fes us mp Government in September, 1957 and its recommen- 

: dations were given effect to for the quinquennium 
commencing from April, 1957. 


: i A Third Finance Commission, with Sri A.K. 
The: Thins Fingmce Chanda as its Chairman, was appointed in December, 
1960. It submitted its report in 1962. 


The Fourth Finance Commission with Dr. RAJAMANNAR, retired Chief 
The Fourth Finance Justice of the Madras High Court, as its Chairman, 
Commission. was constituted in May, 1964. 


A Fifth Finance Commission, headed by Sri Mahavir Tyagi, was consti- 

tuted in March, 1968, with respect to the quinque- 

L^ pl abe a nnium commencing from 1-4-1969. It submitted its 

i final report in July 1969, and recommended that the 

States’ share of income-tax should be raised to 75 per cent and of Union 
Excise duties should be raised to 20 per cent. 


The Sixth Finance Commission, headed by Sri Brahmananda Reddy, 
The Sixth Fi submitted its Report in October, 1973. This Commi- 
Commission. Ce ssion was, for the first time, required to go into the 
question of the debt position of the States and their 

non-plan capital gap. 
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A Seventh Finance Commission was appointed in June, 1977 in 
The Seventh Finance ‘elation to the next quinquennium from 1979, with Sri 
Commission. Shelat, a retired Judge of the Supreme Court as its 

Chairman. It submitted its report in October, 1978. 


The Eighth Finance The Eighth Finance Commission was set up in 
Commission. 1982, with ex-Minister, Shri Y.B. Chavan as its head, 
The Eighth Finance Commission submitted its report in 1984, but its 
recommendations, as moneys to the States, were not im lemented by 
the Government of India, on the ground of financial difficulties and late 
receipt of the Commission's Report. Obviously, this placed some of the 
States in financial difficulty and the State of West Bengal raised vehement 
rotest against this unforeseen situation. Responsible authorities in West 
engal threatened litigation but eventually nothing was done presumably 
because the matter was nonjusticiable. Article 280(3) enjoins the Finance 
Commission to make ‘recommendations’ to the President and the only duty 
imposed on the President, by Art. 981, is to lay the recommendations of the 
Commission before each House of Parliament. It is nowhere laid down in 
the Constitution that the recommendations of the Commission shall be 
binding upon the Government of India or that it would give rise to a legal 
right in favour of the beneficiary States to receive the moneys recommended 
to be offered to them by the Commission. Of course, non-implementation 
would cause grave dislocation in States which might have acted upon their 
anticipation founded on the Commission's Report. The remedy for such 
dislocation or injustice lies only in the ballot box. 
The Ninth Finance Commission, headed by Shri N.K.P. Salve, 
The Ninth Finance submitted its reports in 1988 and 1989; all its 


Commission. recommendations have been accepted by the 
Government.” 


The Tenth Finance Commission was constituted on 16-6-1992, with 
The Tenth Finance Shri K.C. Pant as its Chairman. It submitted its report 
Commission. on 26-11-1994. 


The Eleventh Fi- The Eleventh Finance Commission was cons- 
on. 


tituted on 3-7-1998. It submitted its report on 7-7-2000. 


The Twelfth Finance Commission was 
The Twelfth Fi- 
nance Commission constituted on 1.11.2002 with Dr. C. Rangarajan as its 
Chairman. It submitted its report on 17.12.2004. 


The Thirteenth Fi- The Thirteenth Finance Commission was 
nance Commission constituted on 1.11.2007 with Shri Vijay Kelkar as its 
Chairman and is expected to submit its report by 


nance C 


October, 2009. 


: By way of safeguarding the interests of the States 
— - in the hos taxes which e divisible according to the 
States in the foregoing provisions, it is provided by the Constitution 
shared Taxes. [Art o4] at no Bill or amendment which— 

(a) varies the rate of any tax or duty in which the 
States are interested; or 
(b) affects the principles on which moneys are distributable according 
to the foregoing provisions of the Constitution; or 
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(c) imposes any surcharge on any such tax or duty for the purposes of 
the Union, 
shall be introduced or moved in Parliament except on the recommendation 
of the President. 
Subject to the above condition, however, it is competent for Parliament 
to increase the rate of any such tax or duty (by imposing a surcharge) for 
purposes of the Union [Art. 271]. 


As in the legislative and administrative spheres, so 
in financial matters, the normal relation between the 
Union and the States (under Arts. 268-279) is liable to be 
modified in different kinds of emergencies. Thus, 


p While a Proclamation of Emergency [Art. 352(1)] is in operation, the 
President may by order direct that, for a period not extending beyond the 
expiration of the financial year in which the Proclamation ceases to operate, 
all or any of the provisions relating to the division of the taxes between the 
Union and the States and grants-in-aid shall be suspended [Art. 354]. In the 
result, if any such order is made by the President, the States will be left to 
their narrow resources from the revenues under the State List, without any 
augmentation by contributions from the Union. 


(b) While a Proclamation of Financial Emergency |Art, 360(1)] is made 
by the President, it shall be competent for the Union to give directions to the 
States— 

(i) to observe such canons of financial propriety and other safeguards 

as may be specified in the directions; 

(ii) to reduce the salaries and allowances of all persons serving in 
connection with the affairs of the State, including High Court 
Judges; 

(iii) to reserve for the consideration of the President all money and 
financial Bills, after they are passed by the Legislature of the State 
[Art. 360] 


The Union shall have unlimited power of borrowing, upon the security 
Borrowing Powers Of the revenues of India either within India or outside. 
of the Union and The Union Executive shall exercise the power subject 
the States. only to such limits as may be fixed by Parliament 

from time to time [Art. 292]. 


The borrowing power of a State is, however, subject to a number of 
constitutional limitations: 


(i) It cannot borrow outside India. Under the Government of India Act, 
1935, the States had the power to borrow outside India with the consent of 
the Centre. But this power is totally denied to the States by the Constitution; 
the Union shall have the sole right to enter into the international money 
market in the matter of borrowing. 


(i) The State Executive shall have the power to borrow, within the 
territory of India upon the security of the revenues of the State; subject to the 
following conditions: 


(a) Limitations as may be imposed by the State Legislature. 


Financial control 
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(b) If the Union has guaranteed an outstanding loan of the State, no 
fresh loan can be raised by the State without consent of the Union 
Government. 


(c) The Government of India may itself offer a loan to a State, under a 
law made by Parliament. So long as such a loan or any part thereof remains 
outstanding, no fresh loan can be raised by the State without the consent of 
the Government of India. The Government of India may impose terms in 
giving its consent as above [Art. 293]. 


Before closing this Chapter, it should be pointed out that there is 
Demand for more ? gtowing demand from some of the States for 
Financial power by greater financial powers, by amending the 
States. Constitution, if necessary, which was stoutly resisted 

by Prime Minister Desai. There are two relevant 
considerations on this issue: 


(i) The steps taken by Pakistan to make nuclear bombs together with 
the equivocal conduct of China leave no room for complacence in the 
matter of defence. Hence, the Union cannot yield to any weakening of its 
resources that would prejudice the defence potential of the country." 


(ii) On the other hand, the welfare activities of the States involving 
huge e diture, natural calamities, etc., which could not be fully 
envisaged in 1950, call for a revision of the financial provisions of the 
Constitution. 


The entire subject of ‘Centre-State Relations’ has been reviewed by the 


Sarkaria Commission. Its Report is under consideration by the Govern- 
ment.!? 


REFERENCES 


. Coffee Board v. C. T.O., AIR 1971 S.C. 870. 

. The maximum limit of the professions tax has been raised from Rs. 250 to Rs. 2500, by 
the Constitution (60th Amendment) Act, 1988. 

. State of J. & K. v. Caltex, AIR 1966 S.C. 1350, 

4. In re Sea Customs Act, AIR 1963 S.C. 1760 (7777). 

. Inserted by the Constitution (73rd Amendment) Act, 1992, w.e.f. 244-1993. 

. Inserted by-the Constitution (74th Amendment) Act, 1992, w.e.f. 1-6-1993. 

. Vide India, 1990, p. 349. f 

. Mrs. Gandhi's Second Government has also adhered to the recommendations of the 
Administrative Reforms Commission that no amendment of the Constitution is necessary 
to alter the relation between the Centre and the States, on the ground, inter alia, that the 
financial deficiencies of particular States are being periodically examined and provided 
for by the Finance Commission, by making larger grants to those States from the Union 
revenues, according to the provisions of the Constitution. 

. For India's Annual Budget and defence expenditure for 2008-2009, see Table I. 
Vide Author's Comparative Federalism (Prentice-Hall of India, 1987). 


CHAPTER 26 


ADMINISTRATIVE RELATIONS 
BETWEEN THE UNION AND 
THE STATES 


ANY federal scheme involves the setting up of dual governments and 
Need for co-ordi- division of powers. But the success and strength of the 
nation between federal polity depends upon the maximum of co- 
the, Units. 9f the operation and co-ordination between the govern- 

a ments. The topic may be discussed under two heads: 


(a) Relation between the Union and States; 
(b) Relation between the States inter se. 


In the present Chapter the former aspect will be discussed and the 
inter-State relations will be dealt with in the next Chapter. 


(A) TECHNIQUES OF UNION CONTROL OVER STATES 


It would be convenient to discuss this matter under two heads—(i) in 
emergencies; (ii) in normal times. 


I. Jn Emergencies. It has already been pointed out that in ‘emergencies’ 
the government under the Indian Constitution will work as if it were a 
unitary government. This aspect will be more fully discussed in Chap. 28. 


IL Jn Normal Times. Even in normal times, the Constitution has 
devised techniques of control over the States by the Union to ensure that the 
State governments do not interfere with the legislative and executive policies 
of the Union and also to ensure the efficiency and strength of each 
individual unit which is essential for the strength of the Union. 


Some of these avenues of control arise out of the executive and 
legislative powers vested in the President, in relation to the States, e.g. : 


(i) The power to appoint and dismiss the Governor [Arts. 155-156]; the 
power to appoint other dignitaries in the State, e.g., Judges of the High 
Court; Members of the State Public Service Commission [Arts. 217, 317]. 


(ii) Legislative powers, e.g., previous sanction to introduce legislation in 
the State Legislature [Art. 304, Proviso]; assent to specified legislation which 
must be reserved for his consideration [4r 31A(1), Prov. 1; 31C, 
Prov. 288(2)]; instruction of President required for the Governor to make 


[344] 
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Ordinance relating to specified matters [Art. 213(1), Prov.]; veto power in 
respect of other State Bills reserved by the Governor [Art. 200, Prov. 1]. 


These having been explained in the preceding Chapters, in the present 
chapter we shall discuss other specific agencies for tao control, namely: 


(i) Directions to the State Government. 
(ii) Delegation of Union functions. 
(iii) All-India Services. 
(iv) Grant-in-aid. 
(v) Inter-State Councils. 
(vi) Inter-State Commerce Commission [Art. 307]. 


The idea of the Union giving directions to the States is foreign and 
Directions by the repugnant to a truly federal system. But this idea was 
Union to State en by the framers of our Constitution from the 
Governments. Government of India Act, 1935, in view of the peculiar 

conditions of this country and, particularly, the 
circumstances out of which the federation emerged. 


The circumstances under which and the matters relating to which it 
shall be competent for the Union to give directions to a State have already 
been stated. The sanction prescribed by the Constitution to secure 
compliance with such directions remains to be discussed. 


It is to be noted that the Constitution prescribes a coercive sanction for 
the enforcement of the directions issued under any of the foregoing powers, 
namely, the power of the President to make a Proclamation under Art. 356. 
This is provided in Art. 365 as follows : 


“Where any State has failed to comply with, or to give elfect to, any directions 
Sanction for enfor- sven in the exercise of the executive power of the Union 
cement of under any of the provisions of this Constitution, it shall be 
Directions. lawful for the President to hold that a situation has arisen in 

which the Government of the State cannot be carried on in 
accordance with the provisions of this Constitution." 


And as soon as a Proclamation under Art. 356 is made by the 
President he will be entitled to assume to himself any of the functions of the 
State Government as are specified in that Article. 


It has already been stated that with the consent of the Government of a 
Delegation of State, President may entrust to that Government 
Functions. executive functions of the Union relating to any matter 

|Art. 258(1).. While legislating on a Union subject, 
Parliament may delegate powers to the State Governments and their officers 
insofar as the statute is applicable in the respective States [Art. 258(2)]. 


Conversely, a State Government may, with the consent of the 
Government of India, confer administrative functions upon the latter, 
relating to State subjects [Art 258A]. 


Thus, where it is inconvenient for either Government to directly carry 
out its administrative functions, it may have those functions executed 
through the other Government. 
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It has been pointed out earlier that besides persons serving under the 
Allindia Services. Union and the States, there will be certain services 
‘common to the Union and the States’. These are 
called ‘All-India Services’, of which the Indian Administrative Service and 
the Indian Police Service are the existing examples [Art. 312(2)]. But the 
Constitution gives the power to create additional AlHndia Services.! If the 
Council of States declares by a resolution supported by not less than two- 
thirds of the members present and voting that it is necessary or expedient in 
the national interests so to do, Parliament may be law provide for the 
creation of one or more all-India services common to the Union and the States 
and regulate the recruitment, and the conditions of service of persons appointed, 
to any such service [Art. 312(1)}.! 


As explained by Dr. Ambedkar in the Constituent Assembly, the 
object behind this provision for All-India Services is to impart a greater 
cohesion to the federal system and greater efficiency to the administration in 
both the Union and the States: 

“The dual policy which is inherent in a federal system is followed in all federations 

by a dual service. In all Federations, there is a Federal Civil Service and a State 

ivil Service. The Indian Federation, though a dual polity, will have a dual service, 
but with one exception. It is recognised that in every country there are certain parts 
in its administrative set-up which might be called strategic from the point of view 
of maintaining the standard of administration... There can be no doubt that the 
standard of tration depends upon the calibre of the civil servants who are 
appointed to these strategic posts... The Constitution provides that without 
depriving the States of their right to form their own civil services there shall be an 
all India Service, recruited on an allIndia basis with common qualifications, with 
uniform scale of pay and members of which alone could be appointed to these 
strategic posts throughout the Union." 


As stated earlier, Parliament is given power to make such grants as it 


Ter may deem necessary to give financial assistance to any 
Lain murs State which is in need o such assistance [Art, 275] 


By means of the grants, the Union would be in a position to correct 
inter-State disparities in financial resources which are not conducive to an 
all-round development of the country and also to exercise control and co- 
ordination over the welfare schemes of the States on a national scale. 


Besides this general power to make grants to the States for financial 
assistance, the Constitution provides for specific grants on two matters: (a) 
For schemes of development, for welfare of Scheduled Tribes and for raising 
the level of administration of Scheduled Areas, as may have been 
undertaken by a State with the approval of the Government of India. (b) To 
the State of Assam, for the development of the tribal Areas in that State 
[Provisos. 1-2, Art. 275(1)]. i 


The President is empowered to establish an inter-State Council 

[Art. 263] if at any time it appears to him that the 

inten State Canini public interests would be served thereby. Though the 

President is given the power to define the nature of the duties to be 

performed by the Council, the Constitution outlines the three-fold duties that 
may be assigned to this body. One of these is— 
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“the duty of inguiring into and advising upon disputes which may have arisen 

between States." 

The other functions of such Council would be to investigate and 
discuss subjects of common interest between the Union and the States or 
between two or more States inter se, eg. research in such matters as 
agriculture, forestry, public health and to make recommendation for co- 
ordination of policy and action relating to such subject. 


In exercise of this power, the President has so far established a Central 
Council of Health? a Central Council of Local Self-Government,? and a 
Transport Development Council,* for the purpose of co-ordinating the policy 
of the States relating to these matters. In fact, the primary object of an Inter- 
State Council being co-ordination and federal cohesion, this object has been 
lost sight of, while creating fragmentary bodies to deal with specified matters 
relying on the statutory interpretation that the singular ‘a’ before the word 
‘Council’ includes the plural. 


The Sarkaria Commission has recommended the constitution of a 
permanent inter-State Council, which should be charged with the duties set 
out in (b) and (c) of Art. 263. Such a Council, consisting of six Union 
Cabinet Ministers and the Chief Ministers of all the States, has been created 
in April, 1990.5 


For the purpose of enforcing the provisions of the Constitution relating 
to the freedom of trade, commerce and intercourse throughout the territory 
of India [Arts. 301—305], Parliament is empowered to 


Kee cd erat constitute an authority similar to the Inter-State 


C ion. 
v LT TU Commerce Commission in the U.S.A, and to confer 


on such authority such powers and duties as it may deem fit [Art. 307]. No 
such Commission has, however, been set up. 


Apart from the above constitutional agencies for Union control over 
the States, to ensure a co-ordinated development of India notwithstanding a 
federal system of government, there are some cie d 
for bodies and conferences held at the Union level, whic 
all-India further the co-ordination of State policy and eliminate 
Problems. differences as between the States. The foremost of 
such bodies is the Planning Commission. 


Though the Constitution specifically mentions several Commissions to 
; . achieve various oses, the Planning Commission, 
re gen as such, is senis be found in the Constitution. 
‘Economic and social planning’ is a concurrent 
legislative power [Entry 20, List III]. Taking advantage of this Union power, 
the Union set up a Planning Commission in 1950, but without resorting to 
legislation. This extra-constitutional and non-statutory body was set up by a 
resolution. (1950) of the Union Cabinet by Prime Minister Nehru with 
himself as its first Chairman, to formulate an integrated Five Year Plan for 
economic and social development and to act as an advisory body to the 
Union Government, in this behalf. 


Set up with this definite object, the Commission's activities have 
gradually been extended over the entire sphere of the administration 
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excluding only defence and foreign affairs, so much so, that a critic has 
described it as "the economic Cabinet of the country as a whole", consisting 
of the Prime Minister and encroaching upon the functions of constitutional 
bodies, such as the Finance Commission? and, yet, not being accountable to 
Parliament. It has built up a heavy bureaucratic organisation? which led 
Pandit Nehru himself to observe? — 

"The Commission which was a small body of serious thinkers had turned into a 

government department complete with a crowd of secretaries, directors and of 

course a big building." 

According to these critics, the Planning Commission is one of the 
agencies of encroachment upon the autonomy of the States under the 
federal system. The extent of the influence of this Commission should, 
however, be precisely examined before arriving at an conclusion. The 
function of the Commission is to prepare a plan hie the “most effective and 
balanced utilisation of the country’s resources”, which would initiate “a 
process of development which will raise living standards and open out to the 
people new opportunities for a richer and more varied life”. It is obvious 
that the business of the Commission is only to prepare the plans; the 
implementation of the plans rests with the States because the development 
relates to mostly State subjects. There is no doubt that at the Union, the 
Planning Commission has great weight, having the Prime Minister himself as 
its Chairman. But so far as the States are concerned, the role of the 
Commission is only advisory. Whatever influence it exerts is only indirect, 
insofar as the States vie with each other in having their requirements 
included in the national plan. After that is done, the lanning Commission 
can have no direct means of securing the implementation of the plan. If, at 
that stage, the States are obliged to follow the uniform policy laid down by 
the Planning Commission, that is because the States cannot do without 
obtaining financial assistance from the Union.’ But, strictly speaking, taking 
advantage of financial assistance involves volun element, not coercion, 
and even in the United States the receipt of federal grants-in-aid is not 
considered to be a subversion of the federal system, even though it operates 
as an encroachment upon State autonomy, according to many critics.! 


But there is justification behind the criticism that there is euer fea of 
work and responsibility owing to the setting up of two high-powered bodies, 
viz, the Finance Commission and the Planning Commission and the 
Administrative Reforms Commission has commented upon it.!! There is, in. 
fact, no natural division between ‘plan expenditure’ and — expen- 
diture’. The anomaly has been due to the fact that the ers of the 
Constitution could not, at that time, envisage the creation of a body like the 
Planning Commission which has subsequently been set up by executive 
order. Be that as it may be, the need for co-ordination between the two 
Commissions is patent, and, ultimately, this must be taken over by the 
Cabinet or a body such as the National Development Council of which we 
shall speak just now, unless the two Commissions are unified,—which would 
require an amendment of the Constitution because the Finance Commission 
is mentioned in the Constitution. 


The working of the Planning Commission, again, has led to the setting 
National Develop- up of another extra-constitutional and extra-legal 
ment Council. body, namely, the National Development Council. 
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This Council was formed in 1952, as an adjunct to the Planning 
Commission, to associate the States in the formulation of the Plans, The 
functions of the Council are “to strengthen and mobilise the efforts and 
resources of the nation in suppos of the plans; to promote common 
economic policies in all vital spheres and to ensure the balanced and rapid 
development of all parts of the country”, and in particular, are— 

(a) to review the working of the National Plan from time to time; 
(b) to recommend measures for the achievement of the aims and targets set out 
in the National Plan. 

Since the middle of 1967, all members of the Union Cabinet, Chief 
Ministers of States, the Administrators of the Union Territories and members 
of the Planning Commission have been members of this Council.!? 


Besides the Planning Commission, the annual conferences, whose 
number is legion, held unides the auspices of the Union, serve to evolve co- 
ordination and integration even in the State sphere. Apart from conferences 
held on ene problems, there are annual conferences at the highest level, 
such as the Governors’ Conference, the Chief Ministers’ Conference, the 
Law Ministers’ Conference, the Chief Justices’ Conference, which are of no 
mean importance from the standpoint of the Union-State as well as inter- 
State relations, As Appleby® has observed, it is by means of such contacts 
rather than by the use of constitutional coercion, that the Union is 
maintaining a hold over this sub-continent, having 25 autonomous States 
(now 28): 

“No other large and important national government... is $0 dependent as India on 

theoretically subordinate but actually rather distinct units responsible to a. different 

political control, for so much of the administration of what are recognised as 
national programmes of great importance to the nation. 

The power that is exercised organically in New Delhi is the uncertain and 
discontinuous power of prestige. It is influence rather than power. Its method is 
making plans, issuing pronouncements, holding conferences... Any real power in 
most of the development field is the personal power of particular leaders and the 
informal, extra-constitutional, extra-administrative power of a dominant party, 
coherent and strongly led by the same leaders. ependence of achievement, 
therefore, is in some crucial ways, apart from the formal organs of governance, in 
forces which in the future may take quite different forms.” 

Another non-constitutional body, the National Integration Council, was 
created in 1986, to deal with welfare measures for the minorities on an all- 
National Integea- India basis. The National Front Government revived it 
tion Council: in 1990, with a broad-based composition, including 

not only Union Ministers and Chief Ministers of 
States, but also representatives of national and regional political parties, 
labour, women, public figures as well as media representatives. The issues 
before its first meeting were— 

Communal harmony, increased violence by secessionists, the problems in respect 

of Punjab, Kashmir, Ram Janambhoomt Babri Masjid. 


(B) CO-OPERATION BETWEEN THE UNION AND THE STATES 


Apart from the agencies of federal control, there are certain provisions 
which tend towards a smooth working of both the Union and State 
Governments, without any unnecessary conflict jurisdiction. These are— 
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(i) Mutual delegation of functions. 
(ii) Immunity from mutual taxation. 


(a) As explained already our Constitution distributes between the 
Union and the States not only the legislative power 
but also the executive power, more or less on the 
same lines [Arts. 73, 162]. 


The result is that it is not competent for a State to exercise 
administrative power with respect to Union subjects, or for the Union to take 
up the administration of any State function, unless authorised in that behalf 
by any pov in the Constitution. In administrative matters, a rigid 
division like this may lead to occasional deadlocks. To avoid such a 
situation, the Constitution has engrafted provisions enabling the Union as 
i as a State to make a mutual delegation of their respective administrative 
unctions: 


(b) As to the delegation of Union functions, there are two methods: 


(i) With the consent of the State Government, the President may, 
without any legislative sanction, entrust any executive function to that State 
[4rt. 258(1)]. 

(ii) Irrespective of any consent of the State concerned, Parliament may, 
while legislating with respect to Union subject, confer powers upon a State 
or its officers, relating to such subject [Art. 258(2)]. Such delegation has, in 
short, a statutory basis. 


(c) Conversely, with the consent of the Government of India, the 
Governor of a State may entrust on the Union Government or its officers, 
functions relating to a State subject, so far as that State is concerned 
[Art. 258A]. 


(C) IMMUNITY FROM MUTUAL TAXATION 


The system of double government set up by a federal Constitution 

requires, for its smooth working, the immunity of the 

Need for Mutual property of one Government from taxation by 

oe? RIA ded another. Though there is some difference between 

Fodbral ae federal Constitutions as to the extent to which this 

immunity should go, there is an agreement on the 

rinciple that mutual immunity from taxation would save a good deal of 

fruitless labour in assessment and calculation and cross-accounting of taxes 
between the two governments (Union and State). 


This matter is dealt with in Arts. 285 and 289 of our Constitution, 
relating to the immunity of the Union and a State, respectively. 


The property of the Union shall, save insofar as 
Parliament may by law otherwise provide, be exempt 
from all taxes imposed by a State or by any authority 
within a state [Art, 285(1)]. 

Similarly the property of a State is immune from 
fed end sope Union o» as, 2 Qi The immunity, however, 
of a State from does not extend to all Union taxes, as held by our 
Union Taxation. Supreme Court,'? but is confined only to such taxes as 


Mutual Delegation 
of Functions. 
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are levied on property, A State is, therefore, not immune from customs duty, 
— is imposed, not on property, but on the act of import or export of 
goods. 


Not only the ‘property’ but also the ‘income’ of a State is exem ted 
from Union taxation. The exemption is, however, confined to the State 
Government and does not extend to any local authority situated within a 
State. The above immunity of the income of a State is, again, subject to an 
overriding power of Parliament as regards any income derived from a 
commercial activity. Thus— 


(a) Ordinarily, the income derived by a State from commercial 
activities shall be immune from income-tax levied by the Union. 


(b) Parliament is, however, competent to tax the income of a State 
derived from a commercial activity. 


(c) If, however, Parliament declares any apparently trading functions as 
functions ‘incidental to the ordinary functions of government’, the income 
from such functions shall be no longer taxable, so long as such declaration 
stands. 
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CHAPTER 27 
INTER-STATE RELATIONS 


INTER-STATE COMITY 


Though a federal Constitution involves the sovereignty of the Units 
Inter State Comity. within their respective territorial limits, it is not 
possible for them to remain in complete isolation from 
each other and the very exercise of internal sovereignty by a Unit would 
requie its recognition by, and co-operation of, the other Units of the 
federation. All federal Constitutions, therefore, lay down certain rules of 
comity which the Units are required to observe, in their treatment of each 
other, These rules and agencies relate to such matters as— 


(a) Recognition of the public acts, records and judicial proceedings of 
each other. 


(b) Extra-judicial settlement of disputes. 
(c) Co-ordination between States. 
(d) Freedom of inter-State trade, commerce and intercourse. 


(A) Recognition of Public Acts, etc. Since the jurisdiction of each State is 
Full Faith d confined to its own territory [Arts. 162, 245(1)], the 
Credit. à and acts and records of one State might have been refused 
to be recognised in another State, without a provision 

to compel such recognition. The Constitution, therefore, provides that— 


"Full faith and credit shall be given throughout the territory of India to public acts, 
records and judicial proceedings of the Union and every State” [Art. 261(1)]. 


This means that duly authenticated copies of statutes or statutory 
instruments, judgments or orders of one State shall be given recognition in 
another State in the same manner as the statutes, etc., of the latter State itself. 
Parliament has the power to legislate as to the mode of proof of such acts 
and records or the effects thereof [Art. 261(2)]. 


(B) Extra-judicial Settlement of Disputes. Since the States, in every 
Bibeeesitadi federation, normally act as independent units in the 
Settlement of exercise of their internal sovereignty, conflicts of 
Disputes. interest between the units are sure to arise. Hence, in 

order to maintain the strength of the Union, it is 
essential that there should be adequate provision for judicial determination 
of disputes between the units and for settlement of disputes by extra-judicial 
bodies as well as their prevention by consultation and joint action. While 
Art. 131 provides for the judicial determination of disputes between States 
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by vesting the Supreme Court with exclusive jurisdiction in the matter, 
Art. 262 provides for the adjudication of one class of such disputes by an 
extra-judicial tribunal, while Art. 263 provides for the prevention of inter- 
State disputes by investigation and recommendation by an administrative 
body. Thus— 


(i) Parliament may by law provide for the adjudication of any dispute 
or complaint with respect to the use, distribution or control of the waters of, 
or in, any inter-State river or river valley and also provide for the exclusion 
of the jurisdiction of all Courts, including the Supreme Court, to entertain 
such disputes [Art. 262]. 


In exercise of this power, Parliament has enacted the Inter-State Water 
Disputes Act, 1956, providing for the constitution of an ad hoc Tribunal for 
the adjudication of any dispute arising between two or more States with 
regard to the waters of any inter-State river or river valley. 


(ii) The President can establish an inter-State Council for enquiring into 
and advising upon inter-State disputes, if at any time it appears to him that 
the public interests would be served by the establishment of such Council 
|Art. 263(a)]. 


(C) Co-ordination between States. The power of the President to set up 

inter-State Councils may be exercised not only for 

cedi advising upon dis thse” ut also for the eiris A of 

investigating and discussing subjects in which some or 

all of the States or the Union and one or more of the States have a common 

interest. In exercise of this power, the President has alread constituted the 

Central Council of Health, the Central Council of Local SelfGovernment, 
the Central Council of Indian Medicine,! Central Council of Homeopathy. 


In this connection, it should be mentioned that pete bodies to 
advise on inter-State matters have also been established under statutory 
authority: 


(a) Zonal Councils have been established by the States Reorganisation 

Zonal Councils. in Act, 1956 to advise on matters of common interest 

to each of the five zones into which the territory of 

India has been divided,—Northern, Southern, Eastern, Western and 
Central. 


It should be remembered that these Zonal Councils do not owe their 
origin to the Constitution but to an Act of Parliament, having been 
introduced by the States Reorganisation Act, as a part of the scheme of 
reorganisation of the States with a view to securing co-operation and co- 
ordination as between the States, the Union Territories and the Union, 

articularly in respect of economic and social development. The creation of 
the Zonal Councils was a logical outcome of the reorganisation of the States 
on a linguistic basis. For, if the cultural and economic affinity of linguistic 
States with their contiguous States was to be maintained and their common 
interests were to be served by co-operative action, a common meeting 
ground of some sort was indispensable. The object of these Councils, as 
Pandit Nehru envisaged it, is to “develop the habit of co-operative working”. 
The presence of a Union Minister, nominated by the Union Government, in 
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each of these Councils (and the Chief Ministers of the States concerned) also 
furthers co-ordination and national integration through an extra-constitu- 
tional advisory organisation, without undermining the autonomy of the 
States. If properly worked, these Councils would thus foster the ‘federal 
sentiment' by resisting the separatist tendencies of linguism and provin- 
cialism. 

(i) The Central Zone, comprising the States of Uttar Pradesh, Madhya 
Pradesh, Chhatisgarh and U ed 


(ii) The Northern Zone, comprising the States of Haryana, Himachal 
Pradesh, Punjab, Rajasthan, Jammu & Kashmir, and the Union Territories of 
Delhi & Chandigarh. 


(un The Eastern Zone, comprising the States of Bihar, West Bengal, 
Orissa, Sikkim and Jharkhand. 


iv) The Western Zone, comprising the States of Gujarat, Maharashtra 
and Goa and the Union Territories of Dadra & Nagar Haveli; Daman & Diu. 


(v) The Southern Zone, comprising the States of Andhra Pradesh, 
Karnataka, Tamil Nadu, Kerala, and the Union Territory of Pondicherry. 


(vi) The North Estern Zone, comprising the States of Assam, 
Meghalaya, Nagaland, Manipur, Tripura, Mizoram, Arunachal Pradesh. 


Each Zonal Council consists of the Chief Minister and two other 
Ministers of each of the Sates in the Zone and the Administrator in the case 
of a Union Territory. There is also provisioin for holding joint meetings of 
two or more Zonal Councils. The Union Home Minister has been 
nominated to be the common chairman of all the Zonal Councils. 


The Zonal Councils, as already stated, discuss matters of common 
concern to the States and Territories comprised in each Zone, such as, 
economic and social planning, border disputes, inter-State transport, matters 
arising out of the reorganisation of States and the like, and give advice to the 
Governments of the States concerned as well as the Government of India.? 


Besides the Zonal Councils, there is a North-Eastern Council, set up 

under the North-Eastern Coucil Act, 1971, to deal with the common 

roblems of Assam, Meghalaya, Manipur, Nagaland, Tripura, Arunachal 
desh and Mizoram. 


(b) The River Boards Act, 1956, provides for the establishment of a 
Rives Road. River Board for the purpose of advising the Govern- 
ments interested in relation to the regulation or 

development of an inter-State river or river valley. 


(c) The inter-State Water Disputes Act, 1956, provides for the reference 


of an inter-State river lage for arbitration by a 


rec — ose award would be final 


Tribunal. Water Disputes Tribunal, w 
according to Art. 262(2). 


II. FREEDOM OF INTER-STATE TRADE AND COMMERCE 


The great problem of any federal structure is to minimise inter-State 
barriers as much as possible, so that the people may feel that they are 
members of one nation, though they may, individually, be residents of any 
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of the Units of the Union. One of the means to achieve this object is to 
guarantee to every citizen the freedom of movement and residence through- 
out the country. Our Constitution guarantees this right by Art. 19(1)(d) & (e). 


No less important is the freedom of movement or passage of commo- 
dities and of commercial transactions between one part of the country and 
Need for the @mother. The progress of the country as a whole also 
Freedom of Trade requires free flow of commerce and intercourse as 
and Commerce. between different parts, without any barrier. This is 

particularly essential in a federal system. This freedom 
is sought to be secured by the provisions [Arts. 301—307] contained in 
Part of our Constitution, These provisions, however, are not confined to 
inter-State freedom but include intra-State freedom as well. In other words, 
subject to the exceptions laid down in this Part, no restrictions can be 
imposed upon the flow of trade, commerce and intercourse, not only as 
between one State and another but as between any two points within the 
territory of India whether any State border has to be crossed or not. 


Article 301 thus declares— 

"Subject to the other provisions of this Part, trade, commerce and intercourse 

throughout the territory of India shall be free." 

Art. 303(1) declares that neither the Parliament nor the State 
Legislature shall’ have power to make any law giving, or authorising the 
giving of, any preference to one State over another; or making or authorising 
the making of, any discrimination between one State and another, in the 
field of trade, commerce or intercourse. Hence, if a State prohibits the sale 
of lottery tickets of others and promotes that of its own, it would be 
discriminatory and violative of Art. 303.3 


The limitations imposed upon the above freedom by the other 
provisions of Part XIII are— 


(a) Non-discriminatory restrictions may be imposed by Parliament, in 
the public interest [Art. 302]. 

By virtue of this power, Parliament has enacted the Essential 
Commodities Act, 1955, which empowers, ‘in the interest of the general 
public’, the Central Government to control the production, supply and 
distribution of certain ‘essential commodities’, such as coal, cotton, iron and 
steel, petroleum. 


(b) Even discriminatory or preferential provisions may be made by 
Parliament, for the purpose of dealing with a scarcity of goods arising in any 
part of India [4rt. 303(2)]. 


c) Reasonable restrictions may be imposed by a State *in the public 
interest” [Art. 304(b)]. 


(d) Non-discriminatory taxes may be imposed by a State on goods 
imported from other States or Union Territories, similarly as on intra-State 
goods [Art. 304(a)]. 


(e) The appropriate Legislature may make a law [under Art. 19(6)(ii)] 
for the carrying on by the State, or by a corporation owned or controlled by 
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the State, of any trade, business, industry or service, whether to the 
exclusion, complete or partial, of citizens or otherwise. 


Before leaving this topic, we should notice the difference in the scope 
Freedoms under 9 the provisions of Arts. 19(1)(g) and 301 both of 
Arts. 19(1)(g) and which guarantee the freedom of trade and commerce. 
301. 


Though this question has not been finally 
settled, it may be stated broadly that Art. 19(1)(g) looks at the freedom from 
the standpoint of the individual who seeks to carry on a trade or profession 
and guarantees such freedom throughout the territory of India subject to 
reasonable restrictions, as indicated in Art. 19(5). Article 301, on the other 
hand, looks at the freedom from the standpoint of the movement or passage 
of commodities or the carrying on of commercial transactions between one 
place and another, irrespective of the individuals who may be engaged in 
such trade or commerce, The only restrictions that can be imposed on the 
freedom declared by Art. 301 are to be found in Arts. 302—305. But if 
either of these freedoms be restricted, the aggrieved individual* or even a 


State? may challenge the constitutionality of the restriction, whether imposed 
by an executive order or by legislation. When there is a violation of 
Art. 301 or 304, there would ordinarily be an infringement of an individual's 
fundamental right guaranteed by Art. 19(1)(g), in which case, he can bring 
an application under Art. 32, even though Art. 301 or 304 is not included in 
Part III as a fundamental right. 
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CHAPTER 28 
EMERGENCY PROVISIONS 


FEDERAL government, according to Bryce, means weak government 
because it involves a division of power. Every modern federation, however, 
has sought to avoid this weakness by providing for the assumption of larger 
powers by the federal government whenever unified action is necessary by 
reason of emergent circumstances, internal or external But while in 
countries like the United States this expansion of federal power takes place 
through the wisdom of judicial interpretation, in /ndia, the Constitution itself 
provides for conferring extraordinary powers upon the Union in case of 
different kinds of emergencies. As has been stated earlier, the Emergency 
provisions of our Constitution enable the federal government to acquire the 
strength of a unitary system whenever the exigencies of the situation so 
demand. 


The Constitution provides for three different kinds of abnormal 
Different kinds of Situations which call for a departure from the normal 
Emergencies. governmental veu set up by the Constitution:— 

viz., (i) An emergency due to war, external aggression 
or armed rebellion! |Art. 352]. This may be referred to as ‘national 
emergency’, to distinguish it from the next category. (ii) Failure of 
constitutional machinery in the States [Art. 356]. (iii) Financial emergency 
[Art. 360]. 


An 'armed rebellion' pan a threat to the security of the State as 
i 


distinguished from ‘internal disturbance’ contemplated under Art. 355. 


Where the Constitution simply uses the expression 'Proclamation of 
Emergency’, the reference is [Art. 366(18)] to a Proclamation of the first 
category, Łe., under Art. 352. 


The Emergency provisions in Part XVIII of the Constitution [Arts. 352- 
i 360] have been extensively amended by the 42nd 
42nd and. 44th Amendment (1976) and the 44th Amendment (1978) 
. Acts, so that the resultant position may be stated for 
the convenience of the reader, as follows: 


I. A ‘Proclamation of Emergency’ may be made by the President at 
any time he is satisfied that the security of India or any part thereof has been 
threatened by war, external aggression or armed rebellion! |Art, 352]. It may 
be made even before the actual occurrence of any such disturbance, e.g., 
when external aggression is apprehended. 


[357] 
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An ‘Emergency’ means the existence of a condition whereby the security of 
India or any part thereof is threatened by war or external ssion or armed 
rebellion.! A state of emergency exists under the Constitution when the President 
makes a ‘Proclamation of Emergency’. The actual occurrence of war or any 
armed rebellion, is not necessary to justify a Proclamation of Emergency of 
the President. The President may make such a Procla- 
mation if he is satisfied that there is an imminent 
danger of such external aggression or armed rebellion. 
But no such Proclamation can be made by the President unless the Union 
Ministers of Cabinet rank, headed by the Prime Minister, recommend to 
him, in writing, that such a Proclamation should be issued [Art. 352(3)]. 


While the 42nd Amendment made the declaration immune from 
judicial review, that fetter has been removed by the 44th Amendment, so 
that the constitutionality of the Proclamation can be questioned in a Court 
on the ground of mala fides’, 


Every such Proclamation must be laid before both Houses of 
Parliament and shall cease to be in operation unless it is approved by 
resolutions of both Houses of Parliament within one month from the date of 
its issue. 


Until the 44th Amendment of 1978, there was no Parliamentary control 
over the revocation of a Proclamation, once the issue of the Proclamation 
had been approved by resolutions of the Houses of Parliament. 


After the 44th Amendment, a Proclamation under Art. 352 may come 
to an end in the following ways: 


(a) On the expiry of one month from its issue, unless it is approved by 

resolutions of both Houses of Parliament before the 

How a Proclama- expiry of that period. If the House of the People is 

may dissolved at the date of issue of the Proclamation or 

within one month thereof, the Proclamation may 

survive until 30 days from the date of the first sitting of the House after its 

reconstitution, provided the Council of States has in the meantime approved 
of it by a resolution [C/. (4)]. 


(b) It will get a fresh lease of six months from the date it is approved by 
resolutions of both Houses of Parliament [C/. 5], so that it will terminate at 
the end of six months from the date of last such resolution. 


A. Proclamation of 
Emergency. 


(c) Every such resolution under Cls. (4)-(5), must be Y wie by either 


House by a majority of the total membership of that House and by a 
majority of not less than two-thirds of the members of that House present 
and voting [CL (6)]. 


(d) The President must issue a Proclamation of revocation any time 
that the House of the People passes a resolution disapproving of the issue or 
continuance of the Proclamation [C/. V For the purpose of convening a 
special sitting of the House of the People for passing such a resolution of 

isapproval, not less than 1/10 of the entes of the House may give a 
notice in writing to the Speaker or to the President (when the House is not in 
session) to convene a special sitting of the House for this purpose. A special 
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sitting of the House shall be held within 14 days from the date on which the 
notice is received by the Speaker or as the case may be by the President 
[CL (8)]. 


It may be that an armed rebellion or external aggression has affected 
only a part of the id of India which is needed to be brought under 
greater control. Hence, it has been rovided, by the 44th Amendment, that 
a Proclamation under Art. 352 may be made in respect of the whole of India 
or only a part thereof. 


The Executive and the Legislature of the Union shall have extraordi- 
nary powers during an emergency. 


The effects of a Proc jon of Emergency may be discussed under 
four heads— ecutive; Legislative .; (iii) Fingncial-and (iv) As to 
Fund ts. 


(i) Executive. When a Proclamation of Emergency has been made, the 
executive power of the Union shall, during the operation of the 
Proclamation, extend to the giving of directions to any State as to the 
manner in which the executive power thereof is to be exercised [Art. 353(a)]. 


In normal times, the Union Executive has the power to give directions 
to a State, which includes only the matters specified in Arts. 256-257. 


But under a Proclamation of Emergency, the Government of India 

shall acquire the power to give directions to a State on 

noe wi Pent ‘any’ rak so that though the State Government will 

Emergency. not be suspended, it will be under the complete 

control of the Union Executive, and the administration 

of the country insofar as the Proclamation goes, will function as under a 
unitary system with local sub-divisions. 


(ii) Legislative. » While a Proclamation of Emergency is in operation, 

Parliament may, by law, extend the normal life of the House of the People 

(5 years) for a period not exceeding one year at a time and not anang in 

any case beyond a period of 6 months after the Proclamation has ceased to 

operate [Proviso to Art. 83(2), ante]. (This power also was used by Mrs. 
andhi in 1976—Act 109 of 1976). 


(b) As soon as a Proclamation of Emergency is made, the legislative 
competence of the Union Parliament shall be automatically widened and the 
limitation imposed as regards List II, by Art. i shall be removed. In 
other words, during the operation of the Proclamation of Emergency, 
Parliament shall have the power to legislate as regards List II (State List) as 
well [Art. m Though the Proclamation will not suspend the State 
Legislature, it suspend the distribution of legislative powers between the 
Union and the State, so far as the Union is concerned,—so that the Union 
Parliament may meet the emergency by legislation over any subject as may 
be necessary as if the Constitution were unitary. 


(c) In order to carry out the laws made by the Union Parliament under 
its extended jurisdiction as outlined above, Parliament shall also have the 
power to make laws conferring powers, or imposing duties (as may be 
necessary for the purpose), upon the Executive of the Union in respect of 
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any matter, even though such matter normally belonged to State jurisdiction 
[Art. 353(b)]. 


(iii) Financial. During the operation of the Proclamation of Emergency 
the President shall have the constitutional power to modify the provisions of 
the Constitution relating to the allocation of financial resources [Arts. 268- 
279| between the Union and the States, by his own Order. But no such 
Order shall have effect beyond the financial year in which the Proclamation 
itself ceases to operate, and, further, such Order of the President shall be 
subject to approval by Parliament [Art. 354]. 


(iv) As regards Fundamental Rights. Articles 358-359 lay down the effects 
of a Froclamation of Emergency upon fundamental rights. As amended up 
to 1978, by the 44th Amendment Act, the following results emerge— 


I. While Art. 358 provides that the State would be free from the 
limitations imposed by Art. 19, so that these rights would be non-existent 
against the State during the operation of a Proclamation of Emergency, 
under Art. 359, the right to move the Courts for the enforcement of the rights 
or any of them, may be suspended, by Order of the President. 


II. While Art. 359 would apply to an Emergency declared on any of 
the grounds specified in Art. 352, ie, war, external aggression or armed 
rebellion, the application of Art. 358 is confined to the case of Emergency 
on grounds of war or external aggression only. 


III. While Art. 358 comes into operation automatically to suspend 
Art. 19 as soon as a Proclamation of Emergency on the ground of war or 
external aggressioa is issued, to apply Art. 359 a er Order is to be made 
by the President, specifying those Fundamental Rights against which the 
suspension of enforcement shall be operative. 


IV. Art. 358 suspends Art. 19; the suspension of enforcement under 
Art. 359 shall relate only to those Fundamental Rights which are specified in 
the President's Order, excepting Arts. 20 and 27. In the result, notwith- 
standing an Emergency, access to the Courts cannot be barred to enforce a 
prisoner's or detenu's right under Art. 20 or 21.* 


V. Neither Art. 358 nor 359 shall have the effect of suspending the 
operation of the relevant fundamental right unless the law which affects the 
aggrieved individual contains a recital to the effect that "such law is in 
relation to the Proclamation of Emergency". In the absence of such recital in 
the law itself, neither such law nor any executive action taken under it shall 
have any immunity from challenge for violation of a fundamental right 
during operation of the Emergency [CL (2) of Art. 358 and CL. (1B) of 
Art. 359]. 


A. The first Proclamation of Emergency under Art. 352 was made by 
Uses of the Emer- the President on October 26, 1962, in view of the 
gency Powers. Chinese aggression in the NEFA. It was also provided 

by a Presidential Order, issued under Art. 359, that a 
person arrested or imprisoned under the Defence of India Act would not be 
entitled to move any Court for the enforcement of any of his Fundamental 
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Rights under Art. 14, 19 or 21. This Proclamation of Emergency was 
revoked by an order made by the President on January 10, 1968. 


B. The second Proclamation of Emergency under Art. 352 was made by 
the President on December 3, 1971 when Pakistan launched an undeclared 
war against India. 


A Presidential Order under Art. 359 was promulgated on December 
25, 1974, in view of certain High Court decisions releasing some detenus 
under the Maintenance of Internal Security Act, 1971 for smu g 
operations. This Presidential Order suspended the right of any such detenu 
to move any Court for the enforcement of his fundamental rights under Arts. 
14, 21 and 22, for a period of six months or during the continuance of the 
Proclamation of Emergency of 1971, whichever expired earlier. 


Though there was a ceasefire on the capitulation of Pakistan in 
Bangladesh in December, 1971, followed by the Shimla Agreement between 
India and Pakistan, the Proclamation of 1971 was continued, owing to the 
persistence of hostile attitude of Pakistan. It was thus in operation when the 
third Proclamation of June 25, 1975 was made. 


C. While the two preceding Proclamations under Art. 352 were made 
on the ground of external aggression, the third Proclamation of Emergency 
under Art. 352 was made on June 25, 1975, on the ground of “internal 
disturbance" 5 


The "internal disturbance", which was cited in the Press Note relating 
to the Proclamation, was that 'certain persons have been inciting the Police 
and the Armed Forces against the discharge of their duties and their normal 
functioning'.5 Both the second and third proclamations were revoked on 21st 
March, 1977. 


It should be noted that after 1978, it is not possible to issue a 
} Proclamation of Emergency on the ground of ‘internal 
Internal Distur- disturbance’, short of an armed rebellion, for, the 
—— no more words ‘internal disturbance’ have been substituted b 
ergency. the words ‘armed rebellion’, by the Constitution (44 
Amendment) Act, 1978.! 


II. The Constitution eniin for carrying on the administration of a 
State in case of a failure of the constitutional machinery. 


(a) It is a duty of the Union to ensure that the government of every 
State is carried on in accordance with the provisions of the Constitution [Art. 


it Pectiididiton d 355]. So, the President is empowered to make a 
Failure of Consti Proclamation, when he is satisfied that the Govern- 
tutional Machi- ment of a State cannot be carried on in accordance 
nery in a State. with the provisions of the Constitution, either on the 

report of the Governor of the State or otherwise 
[Art. 356(1)]. (For uses of this power, see below.) 


b) Such Proclamation may also be made by the President where any 
State has failed to comply with, or to give effect to, any directions given by 
the Union, in the exercise of its executive power to the State [Art. 365]. 
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By such Proclamation, the President may— 


(a) assume to himself all or any of the functions of the Executive of the 
State or of any other authority save the High Court; and 


(b) declare that the powers of the Legislature of the State shall be 
exercisable by or under the authority of Parliament, In short, by such 
Proclamation, the Union would assume control over all functions in the State 
administration, except judicial. 


When the State Legislature is thus suspended by the Proclamation, it 
shall by competent— 


(a) for Parliament to delegate the power to make laws for the State to 
the President or any other ceno specified by him; (b) for the President to 
authorise, when the House of the People is not in session, expenditure from 
the Consolidated Fund of the State pending the sanction of such expenditure 
from Parliament; and (c) for the President to promulgate Ordinances for the 
administration of the State when Parliament is not in session [Art. 357]. 


The duration of such Proclamation shall ordinarily be for two months. 
If, however, the Proclamation was issued when the House of the People was 
dissolved or dissolution took place during the period of the two months 
above-mentioned, the Proclamation would cease to operate on the expiry of 
30 days from the date on which the reconstituted House of the People first 
met, unless the Proclamation is approved by Parliament. The two months’ 
duration of such Proclamation can be extended by resolutions passed by 
both Houses of Parliament for a period of six months at a time, subject to a 
maximum duration of three years [Art 356(3)-(4)]; but if the duration is 
sought to be extended beyond one year, two other conditions, as inserted by 
the 44th Amendment Act, 1978, have to be satisfied, namely, that— 


(a) a Proclamation of Emergency is in operation, in the whole of 
e India or as the case may be, in the whole or any part 
of of the State, at the time of the passing of such 
duration beyond resolution, and 


Conditions 
extension 


bari the Election Commission certifies that the 
continuance in force of the Proclamation approved under CI. (3) during the 
ines specified in such resolution is necessary on account of difficulties in 

olding general elections to the Legislative Assembly of the State concerned. 


By the 49nd Amendment, 1976, the President's satisfaction for the 
making of a Proclamation under Art. 356 had been made immune from 
judicial review; but the 44th Amendment of 1978 has removed that fetter, so 
that the Courts may now interfere if the Proclamation is mala fide? or the 
reasons disclosed for making the Proclamation have no reasonable nexus 
with the satisfaction of the President. 


The Authors views expressed above have been upheld by the 
Judicial Review. ee Court in S.R. Bommai's case’ where a nine- 
udge Bench held that the validity of a Proclamation 

under Art, 356 can be judicially reviewed to examine (i) whether it was 
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issued on the basis of any material, (ii) whether the material was relevant, 
(iii) whether it was issued mala fide. 


The Proclamation in case of failure of the constitutional machinery 
differs from a Proclamation of ‘Emergency’ on the following points: 


_ (i) A Proclamation of Emergency may be made by the President only 

when the security of India or any part thereof is threatened by war, external 

aggression or armed rebellion. A Proclamation in 

P E RA respect of failure of the constitutional machinery may 

c—Ó be made by the President when the constitutional 

government of State cannot be carried on for any reasons, not necessarily 
connected with war or armed rebellion. 


(ii) When a Proclamation of Emergency is made, the Centre shall get 
no power to suspend the State Government or any part thereof. The State 
Executive and Legislature would continue in operation and retain their 
powers. All that the Centre would get are concurrent powers of legislation 
and administration of the State. 


But under a Proclamation in case of failure of the constitutional 
machinery, the State Legislature would be suspended and the executive 
authority of the State would be assumed by the President in whole or in 
part. is is why it is popularly referred to as the imposition of the 
"President's rule".] 

(iii) Under a Proclamation of Emergency, Parliament can legislate in 
respect of State subjects only by itself; by under a Proclamation of the other 
kind, it can delegate its powers to legislate for the State, —to the President or 
any other authority specified by him. 


(iv) In the case of a Proclamation of failure of constitutional machinery, 
there is a maximum limitation to the power of Parliament to extend the 
operation of the Proclamation, namely, three years [Art. 356(4), Proviso 1], 
but in the case of a Proclamation of Emergency, it may be continued for a 
period of six months by each resolution of the Houses of Parliament 
approving its continuance, so that if Parliament so approves, the 
Proclamation may be continued indefinitely as long as the Proclamation is 
not revoked or the Parliament does not cease to make resolutions approving 
its continuance [new Cl. (5) to Art. 352, inserted by the 44th Amendment 
Act, 1978]. 


It is clear that the power to declare a Proclamation of failure of 
constitutional machinery in a State has nothing to do 
with any external aggression or armed rebellion; it is 
an extraordinary power of the Union to meet a political breakdown in any of 
the units of the federation [or the failure by such Unit to comply with the 
federal directives (Art. 365)|, which might affect the national strength. It is 
one of the coercive powers at the hands of the Union to maintain the 
democratic form of government, and to prevent factional strifes from 
paralysing the governmental machinery, in the States. The importance of this 
power in the political system of India can hardly be overlooked in view of 
the fact that it has been used not less than 108 times during the first 50 years 
of the working of the Constitution (till March 2001). 


Use of the Power. 
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For details see Table XXI. 
Frequent and From the foregoing history of the use of the 


improper use of power conferred upon the Union under Art. 356, it is 
-— Pa. — evident that it is a drastic coercive power which takes 
prie cw Pre nearly the substance away from the normal federal 
polity prescribed by the Constitution. It is, therefore, 
to be always remembered that the provision for such drastic power was 
defended by Dr. Ambedkar in the Constituent Assembly? on the plea that 
the use of this drastic power would be a matter of the last resort: 
. . . the proper thing we ought to expect is that such articles will never be called 
into operation and that they would remain a dead-letter. If at all they are brought 
into operation, I hope the President who is endowed with this power will take 
proper precautions before actually suspending the administration of the Province. 


It is natural, therefore, that the propriety of the use of this provision 
(which was envisaged by Dr. B.R. Ambe to ‘remain a dead-letter’), on 
numerous occasions (more than any other provision of the Constitution), has 
evoked criticism from different quarters. The judgment of the Supreme 
Court in the Rajasthan case® also did not lay down the law correctly. The 
views of the Author were expressed in detail in the 16th Edition of this book 
(at pp. 336-37). In view of S.R. Bommai's case” cw udge Bench) the 
comments have been replaced by the law as declared by the Supreme 
Court, which affirm the Author's view. 


In S.R. Bommai's ng the Court has clearly subscribed to the view 

that the power under Art, 356 is an exceptional power 

eal — Ran and has to be resorted to only oaiiy ees 

rarely. the wy of special situations. The Court quoted 

the Sarkaria Commission Report to give examples of 

situations when such power should not be used. It made it clear that Art. 356 

cannot be invoked for superseding a duly constituted ministry and dissolving 

the Assembly on the sole ground that in the elections to the Lok Sabha, the 
ruling party in the State suffered a massive defeat. 


After Bommai's case’ it is settled that the Courts possess the power to 
review the Proclamation on the grounds mentioned above i under 
*JUDICIAL REVIEW", ante]. This will surely have a restraining effect on the 
tendency to use the power on flimsy grounds. 


In S.R. Bommai's case’ it has been pronounced that till the Procla- 


mation is approved by both Houses of Parliament, it is 
vio rom lies ce lin E cs the President to take any 
stops under Art. irreversible action under Cls. (a), (b) and (c) of Art. 
356(1) (a), (b) &(c). 356(1). Hence the Legislative Assembly of a State 

cannot be dissolved before the Proclamation is 
approved by both Houses of Parliament. 


If the Court holds the Proclamation to be invalid then in spite of the 
Sainte a : fact that it has been approved by the Parliament, the 
€— — à Court has the power to restore, in its discretion, status 
antt. uo ante, ie. the Court may order that the dissolved 

Minis istry and Assembly will be revived.’ 


EMERGENCY PROVISIONS 365 


Some of the situations which do not amount to 
failure of constitutional machinery are given below. 
h t "y 
Art. 356 would iet They are based on the report of the Sarkaria 
be proper Commission and have the approval of the Court in 
S.R. Bommai's case.? 


(1) a situation of maladministration in a State, where a duly constituted 
ministry enjoys support of the Assembly. 


(2) where a Ministry resigns or is dismissed on losing majority support 
and the Governor recommends imposition of President's Rule without 
exploring the possibility of installing an alternative government. 


(3) where a has not been defeated on the floor of the House, 
the Governor on his subjective assessment recommends supersession and 
imposition of President's Rule. 


4) where in general elections to the Lok Sabha the ruling party in the 
State has suffered a massive defeat. 


(5) where there is situation of internal disturbance but all possible 
measures to contain the situation by the Union in discharge of its duty, 
under Art. 355, have not been exhaused. 


(6) where no prior warning or opportunity is given to the State 
Government to correct itself in cases where directives were issued under 
Arts. 256, 257 etc. 


(7) where the power is used to sort out intra-party problems of the 
ruling party. 


(8) the power cannot be legitimately exercised on the sole ground of 
stringent financial exigencies of the State. 


(9) the power cannot be invoked merely on the ground that there are 
serious allegations of corruption against the Ministry. 


(10) exercise of the power for a purpose extraneous or irrelevant to 
those which are permitted by the Constitution would be vitiated by legal 
mala fides. 


A proper occasion for use of this power would, of course, be when a 
Ministry resigns after defeat in the Legislature and no other Ministry 
commanding a majority in the Assembly can at once 

iai = IM be E E of the TRU may be a 
radical solution, but, that being expensive, a resort to 

Art. 356 may be made to allow the state of flux in the Assembly to subside 
so as to obviate the need for a dissolution, if possible. A similar situation 
would arise where the party having a majority declines to form a Ministry 
and the Governor fails in his attempt to find a coalition Ministry. Another 
obviously proper use is mentioned in Art. 365 of the Constitution itself; but 
curiously, none of the numerous past occasions specifically refers to this 
contingency. The provision in Art. 365 relates to the failure of a State 
Government to carry out the directives of the Union Government which the 
latter has the authority under the Constitution to issue (e.g., under Arts. 256, 
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257). The Union may also issue such a directive under the implied power 
conferred by the latter part of Art. 355, “to ensure that the government of 
every State is carried on in accordance with the provisions of this 
Constitution" ^ 


The only change that the 44th Amendment Act, 1978 (sponsored by — 

the Janata Government), has made in this Article, is to 

pO OE. I cenar Cl. (5) to de the duration of a Procla- 

Art. 356. mation made under Art. 356 to a period of one year 

unless a Proclamation of Emergency under Art. 352 is 

in operation and the Election Commission certifies that it is not possible to 

hold elections to the Legislative Assembly of the State concerned 

immediately, in which case, it may be extended up to three years, by 

successive resolutions for continuance being passed by both Houses of 
Parliament. 


It is to be noted that the foregoing amendment has not specified any 
conditions or circumstances under which the power under Art. 356 can be 
used. Hence, in the light of the Rajasthan decision,” no legal challenge could 
be offered when Mrs, Gandhi repeated the Janata experiment in February, 
1980, in the same nine States, on the same ground, viz., that the Janata Party, 
which was in power in those States, was routed in the Lok Sabha election. 


III. If the President is satisfied that a situation has arisen whereby the 
Procl financial stability or credit of India or of any part of 
amation 


Financial of the territory thereof is threatened, he may by a 


Emergency. Proclamation make a declaration to that effect 
[Art. 360(1)]. 


The consequences of such a declaration are : 


(a) During the period any such Proclamation is in operation, the 
executive authority of the Union shall extend to the giving of directions to 
any State to observe such canons of financial propriety as may be specified 
in the directions. 


(b) Any such direction may also include— 


(i) a provision requiring the reduction of salaries and allowances of all 
or any class of persons serving in connection with the affairs of a State; 


(ii) a provision requiring all Money Bills or other financial Bills to be 
reserved for the consideration of the President after they are passed by the 
Legislature of the State. 


c) It shall be competent for the President during the period that any 
such Proclamation is in operation to issue directions for the reduction of 
salaries and allowances of all or any class of persons serving in connection 
with the affairs of the Union including the Judges of the Supreme Court and 
the High Courts [Art. 360(3)-(4)]. 


The duration of such Proclamation will be similar to that of a 
Proclamation of Emergency, that is to say, it shall ordinarily remain in force 
for a period of two months, unless before the expiry of that period, it is appr- 
oved by resolutions of both Houses of Parliament. If the House of the 
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People is dissolved within the aforesaid period of two months, the Procla- 
mation shall cease to operate on the expiry of thirty days from the date on 
which the House of the People first sits after its reconstitution, unless before 
the expiry of that period of thirty days it has been approved by both Houses 
of Parliament. It may be revoked by the President at any time, by making 


another Proclamation. 


No use of Art. 360 has ever been made. 
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PART IX 
Miscellaneous 


CHAPTER 29 


RIGHTS AND LIABILITIES OF THE 
GOVERNMENT AND PUBLIC 
SERVANTS 


OUR Constitution views the Union and the States as juristic persons, 
capable of owning and acquiring property, makin; 
deal eei iH contracts, carrying on trade or business, bringing an 
States. defending legal actions, just as private persons, 
subject to modifications specified in the Constitution 
itself. 


The Union and a State can acquire property in several ways— 


(a) Succession. Broadly speaking, the property, assets, rights and liabili- 
ties that belonged to the Dominion of India or a Governor’s Province or an 
Indian State at the commencement of the Constitution devolved by virtue of 
the Constitution, on the Union or the corresponding State under the 
Constitution [Arts. 294-295]. 


(b) Bena Vacantia. Any property in the territory of India which, if this 
Constitution had not come into operation, would have accrued to His 
Majesty or as the case may be, to the Ruler of an Indian State by escheat or 
lapse, or as bona vacantia for want of a rightful owner, shall, if it is property 
situate in a State, vest in such State, and shall in any other case, vest in the 
Union [Art. 296]. Thus, the disputed property of a person dying a civil death 
(not heard of for more than seven years) without leaving any heir, would 
vest in the Gaon Sabha and should be recorded in its name even if no 
objection has been filed by it.! 


(c) Things underlying the Ocean. All lands, minerals and other things of 
value underlying the ocean within the territorial waters of India shall vest 
only in the Union [Art. 297]. 

(a) Compulsory Acquisition or Requisition by Law. Both the Union and 
State Legislatures shall be competent to compulsorily acquire or requisition 
property by making law, under Entry 42, List III, Sch. VII. 

The constutional obligation to pay compensation has been abolished, 
by the omission of Art. 31(2) by the 44th Amendment Act, 1978. 


. (e) Acquisition under Executive Power. The Government of India or a 
State may make contracts and acquire property, say by purchase or 
exchange, just as a private individual, in exercise of their respective powers, 
and for the purposes of their respective Governments [Arts. 298] and the 
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decision of the government in granting contracts/licences to private 
bodies/companies can be questioned only the grounds of bad faith, based 
on irrational or irrelevant considerations, non-compliance with the 
prescribed procedure or violation of any constitutional or statutory 
provision2. But for compulsorily taking a person's property, a law will be 
required to authorise it [Art. 300A]. 


The Union or a State Government is competent to carry on any trade 
or business and make contracts for that purpose, in exercise of its executive 
PEU on Power. Such business shall, however, be subject to 
Trade. 3 regulation by the competent Legislature. That is to 

say, if the Union Government takes up a business 
relating to a subject (say, agriculture) which is included in the State List, the 
business will be subject to the legislative jurisdiction of the State Legislature [Art 
298, Prov. (a)]. 


The Union or a State, while legislating with respect to a trade or 
business carried on by itself, is immune from a constitutional limitation to 
which it would have been otherwise subject. If an ordinary law excludes a 
citizen from carrying on a particular business, wholly or partially, the 
reasonableness of such law has to be tested under Art. 19(6). Thus, if the State 
creates a monopoly in favour of a private trade without any reasonable 
justification, such law is liable to be held unconstitutional by the Courts. But 
if a law creates a monopoly in favour of the State itself as a trader, whether 
to the partial or complete exclusion of citizens,? the reasonableness of such 
law cannot be questioned by the Courts [Exception (ii) to Art. 19(6)]. 


In short, it is competent for the Union or a State not only to enter into a 
trade but also to create a monopoly in its own favour in respect of such 
trade. This is what is popularly known as the ‘nationalisation’ of a trade.* 


Power to borrow The power of either Government to take loans 
Money. has already been dealt with. 


As stated already, both the Union and State Governments have the 
— for POWer to enter into contracts like private individuals, 
Cosasuniane in relation to the respective spheres of their executive 
Contracts. power, But this contractual power of the Government 

is subject to some special formalities required by the 
Constitution, in addition to those laid down by the Law of Contract which 
governs any contract made in India. 


The reason for imposing these special conditions is that contracts by 
Government raise some problems which do not or cannot possibly arise in 
the case of contracts entered into by private persons. Thus, there should be 
a definite procedure according to which contracts must be made by its 
agents, in order to bind the Government; otherwise public funds may be 
depleted by clandestine contracts made by any and every public servant. 
The formalities for contracts made in the exercise of the executive power of 
the Union or of a State, as laid down in Art. 299, are that the contract— 


(a) must be executed by a person duly authorised by the President or 
Governor, as the case may be; 
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(b) must be executed by such person ‘on behalf of the President or 
Governor, as the case may be; 


(c) must be ‘expressed to be made by’ the President or Governor, as 
the case may be. 


If any of these conditions are not complied with, the contract is not 
binding on or enforceable against the Government,’ though a suit may lie 
against the officer who made the contract, in his personal capacity. 


: The right of the Government to sue and its 
Suability.. g oe liability to be sued, like a private individual in the 
' ordinary Courts, is also subject to certain special 

considerations. 


Article 300(1) of the Constitution says— 


“The Government of India may sue or be sued by the name of the Union of India 
and the Government of a State may sue or be sued by the name of the State and 
may, subject to any provisions which may be made by Act of Parliament or of the 
Legislature of such State enacted by virtue of powers conferred by this 
Constitution, sue or be sued in relation to their respective affairs in the like cases as 
the Dominion of India and the corresponding Provinces or the corresponding 
Indian States might have sued or been sued if this Constitution had not been 
enacted.” 


This Article, however, does not give rise to any cause of action, but 
merely says that the State can sue or be sued, as a juristic personality, in 
matters where a suit would lie against the Government had not the 
Constitution been enacted, subject to legislation by the appropriate 
Legislature. No such legislation has, however, been undertaken so far. For 
the substantive law as to the liability of the State, therefore, we have to refer 
to the law as it stood before the commencement of the Constitution. 


L Right to Sue. 


So far as the right to sue is concerned, the Government of India may 
sue by the name of the ‘Union of India’, while a State may sue by the name 
of that State, (^ ‘State of Bihar’. Either Government may sue not only a 
private person but also another Government. Thus, the Union may bring a 
suit against one or more States; while a State may sue another State or the 
Union [Art. 131]. It is to be noted that when the suit is against a private 
individual, the suit will have to be instituted in the Court of the lowest 
jurisdiction, according to the law of procedure; but in the case of a suit 

etween two Governments, it must be instituted in the highest tribunal, 
namely, the Supreme Court, which has exclusive original jurisdiction over 
such federal litigation. 


IL. Liability to be Sued. 


In this matter, a distinction is to be made between contractual liability 
and the liability for torts or civil wrongs, because such distinction has been 
observed in India since the days of the East India Company, up to the 
commencement of the Constitution, and that position is maintained by 
Art. 300 of the Constitution, subject to legislation by Parliament. 
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(a) Contract. In India, direct suit had been allowed against the East 
India Company, the Secretary of State or the existing Governments in 
matters of contract, instead of a petition of right by which a British subject 
sought relief from the Crown, as a matter of grace. The Government of 
India Acts expressly empowered the Government to enter into contracts 
with private individuals and the corresponding provision in the Constitution 
in Art. 299(1) maintains that position. 


Subject to the formalities prescribed by Art. 299 and to statutory 
conditions or limits, the contractual liability of the State, under our 
Constitution, is the same as that of an individual under the ordinary law of 
contract. 


(b) Torts. The liability of the State under the existing law, for 
actionable wrongs committed by its servants, cannot be so simply stated as 
in the case of contracts. The state of the law is unnecessarily complicated by 
reason of its being founded on the position of the British Crown under the 
Common Law and of the East India Company upon its supposed 
representation of the sovereignty of the Crown, both of which have become 
archaic, owing to the changes in history and law. 


Even in England, the Common Law maxim that the ‘King can do no 
wrong’ has been superseded by the Crown Proceedings Act, 1947. 
Nevertheless, in the absence of any such corresponding legislation, Courts in 
India have no alternative than to follow the existing caselaw which is 
founded on the old English theory of immunity of the State, founded on the 
maxim “King can do no wrong’. 


The existing law in India, thus, draws a distinction between the 
sovereign and non-sovereign functions of the Government and holds that 
Government cannot be sued for torts committed by the Government or its 
officers in the exercise of its ‘sovereign’ functions. 


Thus, it has been held— 


(A) No action lies against the Government for injury done to an 
individual in the course of exercise of the sovereign functions to the 
Government, such as the following: 


(i) Commandeering goods during war; (ii) making or repairing a 
military road; (iii) administration of justice; (iv) improper arrest, negligence 
or trespass by Police officers; (v) wrongs committed by officers in the 
performance of duties imposed upon them by the Legislature, unless, of 
course, the statute itself prescribes the limits or conditions under which the 
executive acts are to be performed; or the wrongful act was expressly 
authorised or ratified by the State; (vi) loss of movables from Government 
custody owing to negligence of officers; (vii) payment of money in custody 
of Government to a person other than da rightful owner, owing to 
negligence of an officer in the exercise of statutory duty, where Government 
does not derive any benefit from such transaction, ¢.g., by a Treasury Officer 
paying money to a wrong person on a forged cheque owing to negligence in 
performing his statutory duty to compare the signature. 


But gradually the ratio of Kasturi Lal’s case? and the list of sovereign 
functions is being limited. The Supreme Court has adopted a pro-people 
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approach. In Rudul Shah’ in a writ petition the Court ordered compensation 
to be paid for deprivation of liberty. In Nagendra Rao? the Supreme Court 
observed that no civilised system can permit an executive to play with the 
poopie of a country and claim to be sovereign. To place the State above the 
aw is unjust and unfair to the citizen. In the modern sense the distinction 
between sovereign and non-sovereign functions does not exist. The ratio of 
Kasturi Lal is available to those rare and limited cases where the statutory 
authority acts as a delegate of such functions for which it cannot be sued in a 
Court of law. 


The theory of sovereign power, propounded in Kasturi Lal case has 
yielded to new theories and is no longer available in a welfare state in which 
functions of the government are manifold, all of which cannot be said to be 
the activities relating to exercise of sovereign une. Running of a railway is 
a commercial activity. Establishing the Yatri Niwas at various railway stations 
to provide lodging and boarding facilities to the passengers on Pee of 
charges is a part of commercial activity of the Union of "india which cannot 
be equated with the exercise of sovereign power. The employees deputed to 
run the Railways and to manage the establishment, including the railway 
stations and the Yatri Niwas, are essential components of the government 
machinery carrying on commercial activity. If any of such employees 
commits an act of tort, the Union Government can be held liable in 
damages to the person wronged by those employees. As observed in 
Common Cause, A Registered Society v. Union of India, (1999) 6 SCC 667 the 
efficacy of Kasturi Lal case as a binding precedent has been eroded. Hence, 
the Supreme Court upheld the award against the Railways of a 
compensation of Rs. ten lakhs by the High Court to a foreign passenger, 
victim of gangrape committed by the railway employees in a room of a 
Railway Yatri Niwas booked in their name.” 


Likewise the persons employed in government hospitals cannot claim 
sovereign immunity and the government will be liable for their tortious 
acts.!0 


(B) On the other hand, a suit lies against the Government for wrongs 
done by public servants in the course of transactions which a trading 
company or a private person could engage in such as the following: 


(i) Injury due to the negligence of servants of the Government 
employed in a dockyard or a railway; p trespass upon or damage done to 
private property in the course of a dispute as to right to land between 
Government and the private owner, even though committed in the course of 
a colourable exercise of statutory Jii: (iii) the State is liable to be sued 
for restitution of the profits unlawfully made, just as a private owner, €.&., 
where Governinent retains. property or moneys unlawfully seized by its 
officers, a suit lies against the Government for its recovery, with interest; (iv) 
defamation contained in a resolution issued by Government; (v) injury 
caused by a Government vehicle while such vehicle was not bein enga ed 
in carrying out any sovereign function,’ or engaged in famine relief work." 


Though the State itself is immune from liability in certain cases already 
Suability of Heads noted owing to historical reasons, our Constitution 
of State. does not grant any immunity to a public servant for 

his official acts which are unfawful under the ordinary 
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law of the land. The only exception to this rule is a limited epp 
ted to the heads of State, namely, the President and a Governor, '? bo 
or their political and personal acts, while in office [Art. 361]. 


I. Official Acts. The immunity given for official acts of the President or 
dau LL es the Governor is absolute but it is limited only to the 
doni be A Eip President and the Governor personally, and no other 
for official acts. person can shield himself from legal liability on the 

plea that it was done under orders or the President or 
a Governor. !? 


The President or a Governor is immune from legal action and cannot 
be sued in a Court, whether during office or thereafter, for any act done or 
purported to be done by them or for any contract made [Art. 299(2)] in 
exercise of their powers and duties as laid down by the Constitution or by 
any law made thereunder [Art. 361(1)]. Though the President is liable to be 
impeached under Art. 61 and the Governors may be dismissed by the 
President,—for any unconstitutional act done in exercise of their official 
powers, no action lies in the Courts. 


It follows from the rule of personal immunity that no Court can compel 
the President or the Governor to exercise any power or to perform any duty 
nor can a Court compel him to forbear exercising his power or performing 
his duties. He is not amenable to the writs or directions issued by any Court. 


The remedy to an individual for wrongful official acts of the President 
or a Governor is twofold— 


(i) To bring nod pune proceedings against the respective Govern- 


ment itself, where such proceedings lie [Art, 361(1), Prov. 2]. 


(ii) To bring an action against the public servant, individually, who has 
executed the wrongful order of the President or Governor, and must, 
therefore, answer to the aggrieved individual, under the ordinary law of 
crimes or civil wrongs, subject to limitations, to be explained shortly. 


In this connection, it should be noted that while the Constitution grants 
Position of Personal immunity to the President or a Governor for 
Ministexs; official acts, no such immunity is granted to their 

Ministers.!? But by virtue of the peculiar position of 
Ministers as regards official acts of the President or the Governor, as the case 
may be, it is not possible to make a Minister liable in a court of law, for any 
official act done in the name of the President or Governor. As pointed out 
earlier, the position in this respect in India differs from that in the United 
Kingdom. In England, every official act of the Crown must be,countersigned 
by a Minister who is responsible to the law and the Courts for that act. But 
though the principle of ministerial responsibility has been adopted in our 
Constitution, both at the Centre and in the States, the principle of legal 
responsibility has not been introduced in the English sense. There is no 
requirement that the acts of the President or of the Governor must be 
countersigned by a Minister. Further, the Courts are precluded from 
enquiring as to what advice was tendered by the Ministers to the President 
or the Governor. It is clear, therefore, that the Ministers shall not be liable 
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for official acts done on their advice. But there is no immunity for offences 
committed in their personal capacity.” 


Il. Personal Acts. The immunity of the President or a Governor for 
Personal acts unlawful personal acts committed by him during the 
during Term of term of his office is limited to the duration of such 
Office. term. 


(a) As regards crimes, no proceedings can be brought against them or 
continued while they are in office: but there is nothing to prevent such 
proceedings after their office is terminated!? by expiry of term, dismissal or 
otherwise. 


(b) As regards civil proceedings, there is no such immunity, but the 
Constitution imposes a procedural condition: 


Civil proceedings may be brought st the President or a Governor, 
in respect of their personal acts, but only if two months’ notice in writing has 
been delivered to the President or Governor. 


As stated before, the Constitution makes no distinction in favour of 
Government servants as to their personal liability for any unlawful act done 
by them whether in their official or personal capacity. There is only one 
Suability of Publi provision in the Constitution relating to the liability of 
Official, * public servants; but the general law imposes certain 

conditions as regards their liability for official acts, in 
view of their peculiar position. These may be analysed as follows: 


(i) Contract. If a contract made by a Government servant in his official 
capacity complies with the formalities laid down in Art. 299, it is the 
Government concerned which will be liable in respect of the contract and 
not the officer who executed the contract [Art. 299( n 


If, however, the contract is not made in term of Art. 299(2), the officer 
who executed it would be personally liable under it, even though he may not 
have derived any personal benefit. 


(i) Torts. As stated earlier, in India, the Government is not liable to 
answer in damages for its 'sovereign' acts. In such cases, the officer through 
whom such act is done is also immune. 


In other cases, action will lie against the Government as well as the 
officer personally, unless— 


(a) the act has been done, bona fide, in the performance of duties 
imposed by a statute; 


) he is a judicial officer, within the meaning of the Judicial Officers' 
Protection Act, 1850. This Act gives absolute immunity from a civil 
proceeding to a judicial officer for acts done in the discharge of his official 
duty. 

But any civil action, whether in contract or in torts, against a public 
officer "in respect of any act purported to be done by such public officer in 
his official capacity", is subject to the procedural limitations in ss. 80-82 of 
the Code of Civil Procedure which include a two months' notice as a 
condition precedent to a suit. 
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(iii) Crimes. 'The criminal liability of a public servant is the same as that 
of an ordinary citizen except that— 


(a) There is no liability for judicial acts or for acts done in pursuance 
of judicial orders [ss. 77-78, Indian Penal Code}.'% 


(b) Officers, other than judicial, are also immune for any act which 
they, by reason of some mistake of law or fact, in good faith, believed 
themselves to be bound by law to do [s. 76, I.P.C.].! 


(c) Where a public servant who is not removable from his office save 
by or with the sanction of the Central or State Government is accused of an 
olfence, committed by him while acting or purporting to act in the discharge 
of his official duty, no Court can take cognizance of such offence without the 
previous sanction of the Central Government or the State Government, as 
the case may be [s. 197, Criminal Procedure Code]. 


(iv) For acts done for the maintenance or restoration of order in an 
area where martial law was in force, Parliament may exempt the officers 
concerned from liability by validating such acts by making an Act of 
Indemnity [Art. 34]. 
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CHAPTER 30 


THE SERVICES AND PUBLIC 
SERVICE COMMISSIONS 


ONE of the matters which do not usually find place in a constitutional 
document but have been included in our Constitution is the Public Services. 


The wisdom of the makers of our Constitution in giving a consti* itional 
- basis to such matters as are left to ordinary legislation 
Position "ar and administrative regulations under other Constitu- 
tions may be appreciated if we properly assess the 
of importance of public servants in a modern democratic 
vernment. government. 


A notable feature of the Parliamentary system of government is that 
while the policy of the administration is determined and laid down by 
ministers responsible to the Legislature, the policy is carried out and the 
administration of the country is actually run by a large body of officials who 
have no concern with politics. In the language of Political Science, the 
officials form the ‘permanent’ Executives as distinguished from the Ministers 
who constitute the ‘political’ Executive. While the political Executive is 
chosen from the party in majority in the Legislature and loses office as soon 
as that party loses its y ira the permanent Executive is appointed by a 
different procedure and does not necessarily belong to the party in power. It 
maintains the continuity of the administration and of the neutrality in politics 
that characterises the civil servants who constitute the permanent Executive 
and accounts for their efficiency. While the Ministers, generally, cannot 
claim any expert knowledge about the technique of administration and the 
details of the administrative departments, the civil servants, as a body, are 
supposed to be experts in the detailed working of government. One inherent 
vice in this system of carrying on the administration with the help of these 
‘permanent’ civil servants is that they tend to be more and more tied to red- 
tape and routine and lack that responsiveness to fresh ideas which the 
political Executive is sure to maintain owing to their responsibility to the 
Legislature. But with all this inherent vice, the civil servants are indispensable 
to the Parliamentary form of Government. 


As the Joint Select Committee on Indian Constitutional Reforms! 
observed— 

“The system of responsible Gcvernment, to be successful in practical working, 

requires the existence of a competent and independent Civil Service staffed by 

persons capable of giving to successive Ministers advice based on long 

administrative experience, secure in their positions, during good behaviour, but 
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required to carry out the policy upon which the Government and Legislature 
eventually decide." 


The reason is that in the modern age, government is not only an art 
but also a science and, to that extent a business for experts. It has, therefore, 
naturally fallen into the hands of a very large army of people who have 
taken up the business of government, being in service of the Government, 
itself, —as their professional career. Since they cannot be dispensed with, the 
problem of a modern democracy is how to prevent them from converting 
the democratic system into a ‘bureaucracy’ or officialdom. The remedy lies 
not in the assumption of the work of government by the Legislature, for a 
direct democracy as prevailed in the ancient State is an impossibility under 
modern conditions. Kor does remedy lie in the assumption of the actual 
work of administration, as distinguished from the laying down of policies, by 
the Ministers or the political heads of the Departments, for, as has been 
already stated, the task is not only technical but enormous, and the Ministers 
might lose sight of the broader and serious questions of national urgency if 
they were to enter into the details of the day-to-day administration. 


The proper solution of the problem, therefore is—firstly, to select the 
right type of men who shall be not only efficient but 
also honest and who can be trusted with confidence 
that they would not abuse their position and would be 
strictly impartial, having no personal or political bias of their own and would 
be ready to faithfully carry out the policy once it is formulated by the 
government for the time being in power; secondly, to keep them under 
proper discipline so that they maintain the proper relationship with their 
employer, viz., the State; and thirdly, to ensure that for breaches of the rules 
of discipline, they can be brought under proper departmental action and, for 
breach of law, made answerable before iba urts of law. Once the interests 
of the State are thus secured, it is equally essential that the security of tenure 
of public servants who do not contravene the foregoing principles should be 
ensured. For, the best available talents would never be attracted unless there 
is a reasonable security against arbitrary action by superior officials who 
exercise the governmental power as to removal and discipline. 


All the aforesaid objects can be achieved only if there are definite rules 
and proper safeguards in respect of what is broadly known as the ‘conditions 
of service' of public servants and our Constitution seeks to lay down some 
basic principles in this behalf. 


It is not that our Constitution seeks to make detailed provisions relating 

an to every matter concerning the Public Service. The 

Power 0. Penta. ness. of the Constinutien weuliied that that was not 
Service. practicable and therefore left the recruitment and 
conditions of service of the public servants of the 

Union and of the State to be regulated by Acts of the appropriate 
Legislatures, Pending such legislation, however, these matters were to be 
regulated by Rules made by the President or by the Governor in connection 
with the services under the Union and the States mnia [Art. 309]. 
Once the legislature intervenes to enact a law, the power of the executive 


Matters which call 
for regulation. 


(the Presidentjthe Governor) is totally displaced and the Act of the 
legislature would have precedence over any rule made by the executive 
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under Art. 309? but no rule can be framed which affects or impairs the 
vested rights. However, these rules have equal force of law.! Though 
already some Acts have been passed, for instance, the All-India Services 
Act, 1951, the larger part of the field is still covered by Rules made by the 
Government, not only under the Constitution, but also those existing from 
before (that is, made under the Government of India Acts), which are to 
continue to be in force until superseded by the appropriate authority. It is to 
be noted, however, that neither a Rule nor any in of the Legislature made 
in this behalf can have any validity if its provisions are contrary to those of 
the Constitution. As a matter of fact, our courts have already annulled a 
number of Service Rules on the ground of contravention of some of the 
constitutional provisions. For instance, if any rule or order enables the 
Government to dismiss a Government servant without giving him an 
opportunity to be heard, such rule would be struck down as unconstitutional 
owing to contravention of the requirement in Art. 311(2).5 


The two matters which are substantively dealt with by our Constitution 
are— 


(a) Tenure of office of the public servants and disciplinary action 
against them; 

(b) The constitution and functions of the Public Service Commissions, 
which are independent bodies to advise the Government on some of the 
vital matters relating to Services. 


We have inherited from the British system the maxim that all service is 
at the pleasure of the Crown, and our Constitution, 
therefore, Eu declares that anybody who holds 
a post (civil or military) under the Union or a State holds his office during 
ition at {he pleasure of the President or the Governor, as the 
Pleasure. case may be [Art. 310(1)]. The power to compulsory 

retire a government servant is one of the facets of the 
doctrine of pleasure incorporated in this Article.® 


Tenure of office. 


This means that any Government employee may be dismissed at any 
time and on any ground, without giving rise to any cause of action for 
wrongful dismissal except where the dismissal is in contravention of the 
constitutional safeguards to be mentioned just now. 


This right of the Government to dismiss a Government servant at its 
pleasure cannot be fettered by mv wird and any contract made to this 
effect would be void, for contravention of Art. 310(1) 
agris: of the Constitution which embodies the principle of 
service at pleasure. This rule is, however, subject to 
one exception specified in Art. 310(2) namely, that where Government is 
obliged to secure the services of technical personnel or specialists, not 
belonging to the regular Services, by entering into a special contract, without 
which such persons would not be available for employment under the 
Government. In such cases, compensation would be payable for premature 
termination of the service if the contract provides for such payment. But 
even in such cases, no compensation would be payable under die. clause if 
the service is terminated within the contractual period, on the ground of his 
misconduct. It will be payable only— 
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(a) if the post is abolished before the expiration of the contractual 
period; or, 

(b) if the person is required to vacate his post before the expiry of the 
contractual period, for reasons unconnected with misconduct. 


Lisitad While, however, the pleasure of the Crown in 
Lt "Phe England is absolutely unfettered, the Constitution of 
Pleasure. India subjects the above pleasure to certain 


exceptions and limitations: 


A. In the case of certain high officials, the Constitution lays down 
specific procedures as to how their service may be terminated. Thus, as has 
hospi Mn been noted in their proper places earlier, the Supreme 
uade ol antag high Court Judges, the Auditor-General, the High Court 
officials. Judges and the Chief Election Commissioner shall not 

be removed from their offices except in the manner 
laid down in Arts. 124, 148, 218, 324, respectively. These offices thus 
constitute exceptions to the general rule of tenure ‘during pleasure’ of 
Government servants. 


B. Though all other Government servants hold office during the 
Safeguards for Pleasure of the President or the Governor (as the case 
civil servants. may be), two procedural safeguards are provided for 

the security of tenure of ‘civil’ servants as distinguished 
from military personnel, namely, that— 


(a) A civil servant shall not be dismissed or removed by any authority 
subordinate to that by which he was appointed. In other words, if he is to be 
removed from service, he is entitled to the consideration of his appointing 
authority or any other officer of corresponding rank before he is so 
removed. The object of this provision [4rt. 311(1)] is to save a public servant 
from the caprices of officers of inferior rank. 


(b) The other security which is guaranieed by the Constitution is that 
no dismissal, removal or reduction in rank shall be ordered against a civil 
servant unless he has been given a reasonable opportunity of being heard in 
respect of the charges brought against him. 


A. Prior to 1976, this opportunity had to be given at two stages—(a) at 
the stage of inquiry into the charges; and (b) to make representation against 
the penalty (such as dismissal, removal, reduction in rank, censure) 
proposed to be imposed, after the inquiry had been concluded, holding the 
employee guilty of the charges. 


B. But the Constitution (42nd Amendment) Act, 1976, has omitted the 
right of the employee to make a representation against the penalty proposed, 
retaining, however, the safeguard that the penalty can be proposed only on 
the basis of the evidence adduced at the inquiry stage. The result is that the 
judicial decisions’ prior to 1976, which required that the ‘opportunity’ under 
Art. 311(2) must be offered at two stages, have been superseded by the 42nd 
Amendment. 
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Hence, after this amendment of 1976, the expression ‘reasonable 
opportunity’ must be interpreted to imply that the Government or other 
authority proceeding against a civil servant must give him— 


(i) an opportunity to deny his guilt and establish his innocence, which 
he can only do if he is told what the charges levelled against him are and the 
allegations on which such charges are based; 


(ii) an opportunity to defend himself by cross-examining the witnesses 
produced against him and by examining himself or any other witnesses in 
support of his defence. 


Hence, the authority must (i) frame specific charges with full 
particularity, (ii) intimate those charges to the Government servant 
concerned, tu give him an opportunity to answer those charges; (iv) after 
considering answers, take its decision; and (v) the rules of natural justice 
should be observed in coming to the finding against the accused. 


But no ‘inquiry’ need be held where the employee is given sufficient 
opportunity to explain his conduct but he does not wilfully avail himself of 
that opportunity? as was done in the case of dismissal of an absconder who 
failed to respond to show cause why his services be not terminated by way 
of dismissal as his further retention in service was not desirable.” This would 
not, however, apply where he fails to attend the inquiry owing to default of 
the Government in allowing him subsistence allowance.'? 


(iii) when the inquiry officer is not the disciplinary authori the 
delinquent i ae has a right to receive a copy of the inquiry officers 
e before the disciplinary authority arrives at its conclusions. It is a part 
of the right to defence."! 


The inquiry must be held and the opportunity to be heard must be 


ta Oh s the EU if two conditions are satisfied: 


opportunity must (i) The employee is a member of a civil service 
be given. of the Union or an all-India service or a civil service of 
a State or holds a civil post under the Union or a State. 


(ii) Such employee is sought to be dismissed, removed or ‘reduced in 


r 


While a person "dismissed" is ineligible for re-employment under the 
Government, no such disqualification attaches to a posee 'removed',!? But 
two elements are common to ‘dismissal’ and ‘removal’; 


(a) Both the penalties are awarded on the ground that the conduct of 
the Government servant is blameworthy or deficient in some respect. 


(b) Both entail penal consequences, such as the forfeiture of the right to 
salary, allowances or pension already acquired, for past services. 


Where no such penal consequence is involved, it 

Em reme would not vtri dismissal" or ‘removal’, ¢.g., 

and Reduction in where a Government servant is educi 

Rank. retired’, 13 without any further penal consequence 
attached to such order.! 
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As would appear from the decisions of the Supreme Court,!> the term 
actually used in the order terminating the officer’s services is not conclusive. 
Words such as ‘discharged’ or ‘retrenched’ may constitute ‘dismissal’ or 
‘removal’, if the order entails penal consequences, as referred to above. 
Termination of the services of a temporary employee during the pendency 
of his criminal trial, for the same assault, was held to be punitive amounting 
to dismissal.!^ 


It is also clear that in order to attract Art. 311(2), the termination of 
services must be against the will of the civil servant. Hence, the followin 
orders of termination of service have been held nof to constitute ‘dismissal’ 
or ‘removal’: 


(a) Termination in accordance with the terms of the contract of 
employment." 


(b) Termination in terms of the conditions of service as embodied 
in'”!® the relevant Department Rules applicable to the Government servant, 
provided such conditions are not inconsistent with the provisions of the 
Constitution. 


(c) Fixing an age for superannuation or compulsory retirement!?, and 
enforcement thereof.!? 


Reduction in rank means the degradation in rank or status of the 
officer, directed by es of penalty. It thus involves two elements—{a) 
reduction in the physical sense, meaning degradation; (b) such degradation 
or demotion must be by way of penalty. 


(a) Reduction in rank in the physical sense takes place where the 
Government servant is reduced to a lower post or to a lower pay-scale. Even 
reduction to a lower stage in the pay-scale (ordered by way of penalty) 
would involve a reduction in rank, for the officer loses his rank or seniority 
in the gradation list of his substantive rank. 


(b) As regards the penal nature of the reduction, the Supreme Court has 
applied the test of ‘right to the rank’ in question, in the same manner as the 
‘right to the post’ test has been applied in the case of dismissal or removal. 
Reduction in rank takes place only when a person is reduced from his 
substantive rank, Hence, 


(i) Where a Government servant has a right to a particular rank, the 
very reduction from that rank will be deemed to be by way of penalty and 
Art. 311(2) will be attracted, without more. Thus, 


2). 


(i) On the other hand, where a Government servant has no title to a 
particular rank, under the contract of his employment or conditions of 
service,—there will ordinarily be no reduction in rank within the meaning of 
Art. 311 (2),?° e.g., where a person, who had been promoted to a wá n pe 
on an officiating basis?! or contrary to the statutory recruitment rules”, is 
reverted to his substantive post as it is neither punitive nor illegal. But even 
in this case, the order of reversion will amount to ‘reduction in rank’ so as to 
attract Art. 311(2), if the reversion entails penal consequences, such as 


An officer who holds a permanent post in a substantive np 


cannot be transferred to a lower post, without complying with Art. 311 
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postponement of future chances of promotion or the order contains a stigma 
which indicates that it was penal in nature;? though, in the absence of such 
penal features, the motive of the authority would be irrelevant. Reversion 
of the employees from their confirmed Foe by imposing additional 
qualifications and functions to their confirmed post would offend Art. 311.4 


It is to be noted that even where a person holding a civil post is 
Exceptions to the dismissed, removed or reduced in rank, no inquiry 
requirement — of need be held and no opportunity need be given in 
giving opportunity. three classes of cases, which themselves explain the 

reasons for the exceptions— 


(a) Where a person is dismissed or removed or reduced in rank on the 
ground of conduct which has led to his conviction on a criminal charge; but 
such a charge must relate to a misconduct of such magnitude as would have 
deserved the penalty of dismissal, removal or reduction in rank? 


p Where an authority empowered to dismiss or remove a person or 
to reduce him in rank is satisfied that for some reason, to be recorded by 
that authority in writing, it is not reasonably practicable to hold such inquiry 
the Supreme Court upheld the concurrent view taken by the disciplinary 
authority and the appellate authority that holding inquiry into the case of a 
Head Constable who was working for terrorists ipd preparing to murder 
some senior police officers, was not practicable.?5; or 


(c) Where the President or Governor, as the case may be, is satisfied 


that in the interest of the security y the State it is not expedient to hold such 
)] 


inquiry [2nd Proviso to Art. 311 (2)].7” In cases where the mere disclosure of 
the charge might affect the security of the State, the President or the 
Governor might exempt the holding of an inquiry? but such satisfaction 
should not be mala fide? However, the satisfaction need not be personal as 
such power is exercised in compliance with Art. 1669 but the Govt. is 
required to disclose the nature of activities of the employee which formed 
the basis of such satisfaction so that the court/ribunal may be able to 
determine whether there was any reasonable nexus between such activities 
and the security of the State or not?! without which the dismissal might be 
held to be ultra vires.?? 


A radical change has taken place in the constitutional law relating to 
Services by the 42nd Constitution Amendment Act, 1976, which inserted 
Article 323A of the into the Constitution Art. 323A, to take out the 
Constitution and adjudication of disputes relating to the recruitment 
the Administrative and conditions of service of the public services of the 
Tribunals Act, Union and of the States from the hands of the Civil 
aoe Courts and the High Courts and to place it before an 

Administrative Tribunal for the Union or of a State (as 


the case may be). 


This provision of the Constitution was to come into effect only if it was 
implemented by a law made by Parliament. That law has been enacted by 
Parliament in 1985 and brought into force on October 2, 1985, by setting up 
a Central Administrative Tribunal (with branches in the specified cities). 
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According to this Administrative Tribunal Act, 1985 (as amended in 
1986), the Central Administrative Tribunal will adjudicate disputes and 
complaints with respect to the 'recruitment and conditions of service of 
persons appointed to public services and posts in connection with the affairs 
of the Union', excepting— 


(a) Members of the Defence Forces. 
(b) Officers and servants of the Supreme Court or of any High Court. 


(c) Members of the secretarial staff of Parliament, or of any Legislature 
of any State or Union Territory. 


Excluding the above categories, any public servant of the Union who is 
aggrieved, in the matter of his appointment, removal or reduction in rank or 
the like, shall have to be contented with administrative justice by a Tribunal 
instead of by a Court of law. The only Court to which the aggrieved person 
might run, as a last resort, is the Supreme Court, under Arts, 32 and 13 


The decisions of the Administrative Tribunal can, therefore, be 
challenged only before the Supreme Court and the High Court shall not be 
competent to interfere under Kn. 226 or 227. But subsequently, the position 
turned out to be otherwise as the Supreme Court declared the Articles 323- 
A, Cl. 2(d) and 323-B, Cl. 3(d) and also the “exclusion of jurisdiction” 
clauses in all the legislations enacted in pursuance of these Articles, 
unconstitutional to the extent they excluded the jurisdiction of the High 
Courts and the Supreme Court secon Arts. 226/227 and 32.5% 


There shall be a Public Service Commission for the Union; and a 

Public Service Commission for each State or a Joint Public Service 

Commission for a group of States if the Parliament 

uM ey rovides for the aulabtishehent of such a Joint Public 

the Union and the Service Commission in pursuance of a resolution to 

States. that effect being passed by the State Legislatures 

concerned. The Union Public Service Commission 

also may, with the a proval of the President, agree to serve the needs of a 
State, if so requested by the Governor of that State [Art. 315]. 


The number?! of members of the Commission and their conditions of 
service shall be determined (a) by the President in the case of the Union or a 
Joint Commission, and e by the Governor of the State in the case of a State 
Commission; provided that the conditions of service of a member of a 
Commission shall not be altered to his disadvantage after his appointment. 


The appointment of the Chairman and members of the Commission 

shall be made—{a) in the case of the Union or a Joint 

aage ye ene Commission, by the President; and (b) in the case of a 

Members. State Commission, by the Governor of the State, Half 

of the members of a Commission shall be persons 

who have held office under the Government of India or of a State for at least 
ten years [Art. 316]. 

The term of service of a member of a Commission shall be six years 

from the date of his entering upon office, or until he attains the age of sixty 

five years in the case of the Union Commission or of sixty two years? in the 
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case of a State or a Joint Commission. But a member's office may be 
terminated earlier, in any of the following ways: 


i) By resignation in writing addressed to—the President in the case of 
the Union or a Joint Commission, or the Governor in the case of a State 
Commission. 


(ii) By removal by the President—(a) if the member is adjudged 
insolvent; or engages himself during his term in paid employment outside 
the duties of his office; or is in the opinion of the President infirm in mind or 
body; (b) on the ground of misbehaviour according to the report of the 
Supreme Court which shall hold an enquiry on this matter on a reference 
being made by the President. 


Thus, even in the case of a State Commission, it is only the President 
who can make a reference to the Supreme Court and make an order of 
removal in pursuance of the report of the Supreme Court. The Governor 
has only the power to pass an interim order of suspension pending the final 
order of the President on receipt of the report of the Supreme Court 
[Art. 317(1)—(2)]. 

If a member's term comes to an end while a reference under 
Art. 317(1) is pending in the Supreme Court the reference?" does not 
become infructuous and the court must answer it. 


A member shall be deemed to be guilty of misbehaviour—(i) if he is in 
any way concerned or interested in any contract made on behalf of the 
Government of India or of a State; or (ii) if he participates in any way in the 
profit of such contract or agreement or in any benefit therefrom otherwise 
than as a member and in common with other members of an incorporated 
company [Art. 317(4)]. 

The Constitution seeks to maintain the independence of the Public 
Service Commission from the Executive in several ways— 

(a The Chairman or a member of a 

Inde ndence of Commission can be removed from office only in the 

e Commission. Manner and on the grounds specified in the 
Constitution (see above). 

(b) The conditions of service of a member of the Public Service 
Commission shall not be varied to his disadvantage after his appointment 
[Proviso-to Art, 318]. 

c) The expenses of the Commission are charged on the Consolidated 
Fund of India or of the State (as the case may be) [Art. 322]. 

(d) Certain disabilities are imposed ya the Chairman and members 
of the Commission with respect to future employment under the 
Government [Art. 319]. Thus, on ceasing to hold office— 


(a) The Chairman of the Union Public Service Commission shall be 
ineligible for further employment either under the Government of India or 
Trakai dads under the Government of a State; 


the holding of (b) the Chairman of a State Public Service Com- 
eros a Mee mo mission shall be eligible for appointment as the Chair- 
ad peras such Man or any other member of the Union Public 


Members. Service Commission or as the Chairman of any other 


388 INTRODUCTION TO THE CONSTITUTION OFINDIA — [CHAP. 30 


State Public Service Commission, but not for any other eapite either 
under the Government of India or under the Government of a State; 


(c) a member other than the Chairman of the Union Public Service 
Commission shall be eligible for appointment as the Chairman of the Union 
Public Service Commission or as the Chairman of a State Public Service 
Commission, but not for any other employment either under the 
Government of India or under the Government of a State; 


(d) a member other than the Chairman of a State Public Service 
Commission shall be eligible for appointment as the Chairman or any other 
member of the Union Public Service Commission or as the Chairman of that 
or any other State Public Service Commission, but not for any other 
employment either under the Government of India or under the 
Government of a State. 


In short, the bar against employment under the Government is absolute 
in the case of the Chairman of the Union Public Service Commission; while 
in the case of the Chairman of a State Public Service Commission or of the 
other members of the Union or State Commissions, there is scope of 
employment in a higher post within the Public Service Commission but not 
outside. 


The Public Service Commissions are advisory bodies.” It is open to the 
government to accept the recommendation or depart from it:* 


The following are the duties of the Union and the State Public Service 
Commissions— 


(a) To conduct examination for appointments to the services of the 
Functions of Union and the services of the State respectively. 


Public. Service 


Co Sod; (b) To advise on any matter so referred to them 


and on any other matter which the President, or, as 
the case may be, the Governor of a State may refer to 
the appropriate Commission [Art. 320]. 


(e) To exercise such additional functions as may be provided for by an 
act of Parliament or of the Legislature of a State—as respects the services of 


the Union or the State and also as rape the services of any local authority 


or other body corporate constitute 
[Art. 321]. 


(d) To present annually to the President or the Governor a report as to 
y work done by the Union or the State Commission, as the case may be 
rt. 323]. 


(e) It shall be the duty of the Union Public Service Commission, if 
requested by any two or more States so to do, to assist those States in 

ing and operating schemes of joint recruitment for any services for 
which candidates possessing special qualifications are required [Art. 320(2)]. 


(f) The Public Service Commission for the Union, if requested so to do 
by the Governor of a State, may, with the approval of the President, agree to 
serve all or any of the needs of the State. 


by law or of any public institution 
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The Union Public Service Commission or the State Public Service 
Commission, as the case may be, shall be consulted— 


(a) on all matters relating to methods of recruitment to civil services 
and for civil posts; 


(b) on the principles to be followed in making appointments to civil 
services and posts and in making promotions and transfers from one service 
to another and on the suitability of candidates for such appointments, 
promotions or transfers; 


(c) on all disciplinary matters affecting a person serving under the 
Government of India or the Government of a State in a civil capacity, 
including memorials or petitions relating to such matters; 


(d) on any claim by or in respect of a person who is serving or has 
served under the Government of India or the Government of a State or 
under the Crown in India or under the Government of an Indian State, in a 
civil capacity, that any costs incurred by him in defending legal proceedings 
instituted against him in respect of acts done or purporting to be done in the 
execution of his duty should be paid out of the Consolidated Fund of India, 
or, as the case may be, out of the Consolidated Fund of the State; 


(e) on any claim for the award of a pension in respect of injuries 
sustained by a ym while serving under the Government of India or the 
Government of a State or under the Crown in India or under the 
Government of an Indian State, in a civil capacity, and any question as to 
the amount of any such award [Art. 320(3)]. 


But— 


(i) The President or the Governor, as the case may be, as respects the 
services and posts in connection with the affairs of the Union or of a State, 
may specify the matters in which either generally, or in any particular class 
of cases, or in any particular circumstances, it shall mot be necessary for a 
Public Service Commission to be consulted. But all such regulations must be 
laid before the appropriate Legislature and be subject to such modifications 
as may be made by the Legislature. 


(ii) It has been held by the Supreme Court? that the obligation of the 
Government to consult the Public Service Commission in any of the matters 
specified above does not confer any right upon any individual who may be 
allected by any act of the Government done without consulting the appropriate 
Commission as required by the Constitution. The reason kaina by the 
Court is that the consultation prescribed by the Constitution is to afford 
proper assistance to the Government, in the matter of assessing the guilt of a 
dèlinquent officer, the merits of a claim for reimbursement of legal expenses 
and the like; and that the function of the Commission being purely 
advisory,” if the Government fails to consult the Commission with respect to 
any of the specified matters, the resulting act of the Government is not 
invalidated by reason of such omission and no individual who is affected by 
such act can seek redress in a Court of law against the Government for such 
irregularity or omission.?? 
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As stated already, it shall be the duty of the Union Commission to 
present annually to the President a report as to the work done by the 
Commission and on receipt of such report the President shall cause a copy 

thereof together with a memorandum explaining, as 
m" ere respect the cases, if any, where the advie ar the 
Commissions. Commission was not accepted, the reason for such 

nom-acceptance, to be laid before each House of 
Parliament [Art. 323(1)]. A State Public Service Commission has a similar 
duty to submit an annual report to the Governor and the latter has a duty to 
lay a copy of such report before the State Legislature with a memorandum 
explaining the cases, if any, where the advice of the Commission was not 
accepted by the Government [Art. 323(2)]. 


As stated earlier, the function of the Public Service Commission is only 
advisory and the Constitution has no provision to make it obligatory upon 
the Government to act upon the advice of the Commission in any case. 
How far Commi- The reason is that, under the Parliamentary system of 
ssion's advice bind- government, it is the Cabinet which is responsible for 
ing on the Govern- the proper administration of the country and its 
ment. responsibility is to Parliament. They cannot, therefore, 

abjure this ultimate responsibility by binding 
themselves by the opinion of any other body of persons. On the other hand, 
in matters relating to the recruitment to the Services and the like, it would be 
profitable for the Ministers to take the advice of a body of experts, It is in 
this light that Sir Samuel Hoare'? justified the parallel provisions as to the 
Public Service Commissions in the Government of India Act, 1935- - 


“Experience goes to show that they are likely to have more influence if they are 
advisory than if they have mandatory powers. The danger is that if you give them 
mandatory powers you then set up two governments.” 


But, though the Simon Commission! was conscious of the fact that left 
alone, the Ministers might use their position “to promote family or 
communal interests at the expense of the efficiency or just administration of 
the services”, no safeguard was prescribed in the Government of India Act, 
1935 against a flagrant disregard of the recommendations of the 
Commissions by the Government. In view of the possibility of such abuse, 
the Constitution has provided the safeguard (referred to above) of the 
Commission’s Report being laid before Parliament (or State Legislature), 
through the President (or the Governor) as the case may be. The 
Government is under an obligation, while presenting such Report, to explain 
the reasons why in any particular case the recommendation of the 
Commission has been overridden by the Government. In view of this 
obligation to submit to Parliament an explanation for non-acceptance of the 
advice of the Commission, the number of such cases may be said to have 
been kept at a minimum. 


Notwithstanding the above safeguard, there is criticism from certain 
quarters that patronage is still exercised by the Government by resorting to 
some devices— 


(a) One of these is the system of making ad hoc appointments for a 
temporary period without consulting the Public Service Commission, and 
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then approaching the Commission to Lew of the appointment at a time 
when the person appointed has already been in service for some time and 
the recommendations of his superiors are available to him, in addition to the 
experience already gained by him in the work, which puts him at an 
advantage over the new candidates. The Supreme Court has been 
deprecating this practice of making ad hoc appointments. The Supreme 
Court did not allow the services of the employees appointed de hors the * 
rules, although officiating for a long period of 14 years;" that of the ad hoc 
appointees by bypassing the process of recruitment through open 
competition" and a temporary appointee on monthly basis during the 
period of strike,“ to be regularised. 


(b) Sometimes the rules laying down the qualifications for the office to 
which such appointment has been made is changed retrospectively to fit in 
the appointee. 


(c) Another M is that sometimes the Reports are presented 
before Parliament (or State Legislature as the case may be) long after the 
year under review. This, however, does not appear to be permissible under 
the Constitution. So far as the duty of the Commission to report to the 
President or the Governor is concerned, the Constitution says that it must be 
done ‘annually’. Hence, his obligation cannot be postponed for more than a 
few months from the end of the period under Report. The duty of the 
President or the Governor is to present the Report to Parliament or the State 
Legislature “on receipt of such Report". Though no specific time-limit is 
imposed, it is clear that it must be done as soon as potio after the receipt 
of the annual Report and it cannot be construed that the obligation is 
discharged by presenting the Report two or three years after the receipt or 
by presenting the Reports for two or three years in a lump. The Se iat 
before the Legislature must also be an annual affair, and, if the President or 
the Governor makes delay, it should be the concern of the appropriate 
Legislature to demand an explanation for such delayed presentation, apart 
from anything else. If the Legislature slumbers, the entire machinery of 
Parliamentary government will succumb, not to speak of any particular 
object of scrutiny by the Legislature. 


Another matter relating to the Services which is dealt with by the 
Constitution is the creation of All-India Services. The All-India Services 
should be distinguished from Central Services. The 

All-India Services. ‘Central Services’ is an expression which refers to certain 
Services under the Union, maintained on an allIndia basis, for service 
throughout the country—for instance, the Indian Foreign Service, the Indian 
Audit and Accounts Service, the Indian Customs and Excise Service and the 
like. The expression “All-India Service”, on the other hand, is a technical 
one, used by the Constitution to indicate only the Indian Administrative 
Service and the Indian Police Service and such other Services which may 
be included in this category in the manner provided by Art. 312 of the 
Constitution. That Article provides that if the Council of States declares by a 


resolution, supported by not less than two-third of the members present and 
voting, that it is necessary and expedient in the national interest to create an 
All-India Service, common to the Union and the States, Parliament ma 

provide for its creation by making a law. The practical incident of an All- 
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India Service thus is that the recruitment to it and the conditions of service 
under it can be regulated only by an Act of the Parliament. It must be noted 
that it is by virtue of this power that Parliament has made the All-India 
Services Act, 1951 and that the conditions of service, recruitment, conduct, 
discipline and appeal of the members of the All-India Services are now 
RÀ em by Rules made under this Act, Since these Rules provide that the 
officers of the All-India Services shall be appointed and controlled by the 
Union Government, these Services constitute an additional agency of control 
of the Union over the State, insofar as members of these Services are posted 
in key posts in the States. 


L Subject to the power of Parliament, under Art. 33, to modify the 
fundamental rights in their application to members of 

iren e n civij ‘he Armed Forces and the Police Forces, the 
Sid. fundamental rights guaranteed by the Constitution are 
in favour of all ‘citizens’, which obviously include 


public servants.“ 


Il. It follows, therefore, that a civil employee of the Government is 
entitled to the protection of a fundamental right such as Arts. 14,47 15,48 
16,* 19,5 20 in the same manner as a private citizen. Thus— 


If two sets of rules relating to disciplinary proceedings were in 
operation at the time when the inquiry was directed against a Government 
servant, and the inquiry was directed under the set of Rules which was more 
drastic and prejudicial to the interests of such Government servant, the 
possede st him are liable to be struck off as infringing Art. 14. In 
other words, if a t two public servants similarly circumstanced enquiries 
may be directed according to procedure substantially different," at the 
discretion of the Executive authority, exercise whereof is not governed by 
any principles having any rational relation to the purpóse to be achieved by 
the inquiry, the order se acting a prejudicial procedure, out of the two open 
for selection, is hit by Art. 14. 


III. Restrictions upon the rights of the public servants under Art. 19 
can, therefore, be imposed only on the grounds specified in Cls. (246), and 
to the extent that the restriction is reasonable.*6 


But while a public servant possesses the fundamental rights as a citizen, 
the State also possesses, under the Proviso to Art. 309, the pówer to regulate 
their ‘conditions of service’. Now, the interests of service under the State 
require efficiency, honesty, impartiality and discipline and like qualities on 
the part of the public servant. The State has thus the constitutional power to 
ensure that every public servant possesses these qualities and to prevent any 
person who lacks these qualities from being in the public service. It seems, 
therefore, that State OR of the conditions of service of public servants 
so as to restrict their fundamental rights will be valid only to the extent that 
such restriction is reasonably necessary in the interests of efficiency, integrity 
impartiality, discipline, responsibility and the like which have a 'direct, 
proximate and rational' relation to the conditions of public service as well as 
the general grounds (eg, public order, under Art. 19) upon which the 
fundamental rights of all citizens may be restricted. 
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. Several new Services have been added to the list of All-India Services, namely, the Indian 

fe goetcins Service, the Indian Forest Service and the Indian Medical Service [the All- 

n ia Service (Amendment) Act, 1963]; the Indian Statistical Service; Indian Economic 
ervice. 

The Supreme Court has directed the Government of India to take € settin, 
up an All-India Judicial Service |All India Judges’ Assocn v. Union of India, 1992 Sc 
165 (para 10A)]. No such Service appears to have been created by now. 

i. Kameshwar v. State of Bihar, AIR 1962 S.C. 1160; Ghosh v. Joseph, AIR 1963 S.C. 812. 

. State of Orissa v. Dhirendranath, AIR 1961 S.C. 1715; Jagannath v. State of U.P., AIR 
1961 S.C. 1245. 

. State of Punjab v. Joginder, AIR 1963 S.C. 913. 

. Devadasan v. Union of India, AIR 1964 S.C. 179. 


CHAPTER 31 
ELECTIONS 


WHILE the Constitution lays down the procedure for the election of 
the President! [Art. 54] and the Vice-President [Art. 66], the procedure for 
election to the Legislatures of the Union and the States 
is left to legislation, the Constitution itself providing 
certain principles. These principles are— 


Elections. 


(a) There is no provision for communal, separate or special 
representation. There shall be one electoral roll for every territorial 
constituency for election to either House of Parliament or to the State 
Legislature and no person shall be excluded from such roll on grounds only 
of religion, race, caste, sex or any of them [Art. 325]. 


(b) The election shall be on the basis of adult suffrage, ie, every 
person who is a citizen of India and who is not less than 18^ years of age 
shall be entitled to vote at the election provided he is not disqualified by any 

rovision of the Constitution or of any law made by the appropriate 
gislature on the ground of non-residence, unsoundness of mind, crime, or 
corrupt or illegal practice [Art. 326]. 


Subject to the above principles and the other provisions of the 
Power of Constitution, the power to make laws relating to all 
Legislature. matters in connection with the election not only to the 

Houses of Parliament, but also to the Houses of the 
Legislature of a State belongs to the Union Parliament [Art. 327; Entry 72, 
List I, 7th Sch.]. The State Legislature has, however, a subsidiary power in 
this respect. It can legislate on all electoral matters relating to the State 
Legislature insofar as such matters are not covered by legislation by 
Parliament. The laws of the State Legislature shall, in other words, be valid 
only if they are not repugnant to laws made by Parliament and, of course, to 
the provisions of the Constitution [Art 328 Parliament has enacted the 
Representation of the People Acts, 1950, 1951, as well as the Delimitation 
Commission Acts, 1962, 1972, to prescribe the mode of election, and the 
formation and delimitation of the constituencies relating to election. 


The procedure prescribed by these Acts is voting based on single- 
Single-member member territorial constituencies. While proportional 
Texritovial representation has been prescribed for election to the 
Constituencies. office of the President and the Vice-President, that 

system has not been adopted for election to the 
Legislature of the Union and the States, 


Disputes are bound to arise in the matter of such a big-scale election on 
various points, such as, whether the procedure for election was properly 
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Decision of dis flowed or whether any candidate returned as 
utes relating to Member suffered from any disqualification under the 
lection of law or the Constitution, or whether a candidate who 

Members. ought to have been returned has been, in fact, 

declared not elected. For the decision of such disputes, the Constitution 

provides [4r. 329] that the ordinary courts of the land will have no 
jurisdiction and that any question relating to an election can be agitated only 
by an election petition, as provided for by law. 


Article 329 provides— 
“Notwithstanding anything in this Constitution— 

(b) No election to either House of Parliament or to the House or either House 
of the Legislature of a State shall be called in question except by an election 
petition presented to such authority and in such manner as may be provided for by 
or under any law made by the appropriate Legislature.” 


Under the Representation of the People Act, as it stood at the end of 
1996, the power to decide an election petition is vested in the High Court, 
with appeal to the Supreme Court, 


By Art. 323B of the Constitution, as inserted by the Constitution (42nd 
Amendment) Act, 1976, power has been conferred on 
ni eM ga the appropriate Legislature to set up a Tribunal for the 
Election P adjudication of disputes relating to elections of the 
Tribunals. Legislature concerned, by making law, and to provide 
in such law for the exclusion of all Courts (save that of 
the Supreme Court under Art. 136), to entertain any such matter. In short, 
when any such law is made in exercise of this power, the High Court will 
cease to have any jurisdiction over election disputes; they will be determined 
only by the Administrative Tribunal set up by law, with appeal from the 
decision of such Tribunal to the Supreme Court by d leave under 
Art. 136. 


In Art. 71 of the Constitution, the exclusive forum for adjudicating 
1 : disputes relating to the election of the President and 
(ond doridiction Vice-President is the Supreme Court. There is no 
putes re. Presi- special provision for the Prime Minister or the 
wer Areas Presi- Speaker of the House of the People, so that any 
A ater lige dispute relating to election to these offices is to be 
determined only by an election petition before the 

High Court, according to Art. 329(b). 


In order to supervise the entire procedure and machinery for election 
Election Commi- 44 for some other ancillary matters, the Constitution 
ssion. provides for an independent body, namely, the 

Election Commission [Art. 324]. The provisions for the 
removal of the Election Commissioners make them independent of 
executive control and ensure an election free from the control of the party in 
power for the time being. 


The Election Commission shall consist of a Chief Election 
Commissioner and such other Commissioners as the President may, from 
time to time, fix [Art. 324(2)]. 
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From the beginning the Election Commission consisted of the Chief 
Election Commissioner only. The Congress(I Government just a week 
before the commencement of the 9th General Election appointed two more 
Commissioners on 16th October, 1989 making it a multi-member 
Commission (According to critics, the haste with which new Members were 
appointed created a suspicion that it was an attempt to compromise the 
independence of the Commission). The National Front Government, on 
assuming charge, amended the rules to make it again a single-member body 
w.e.f. 2nd January, 1990. The conditions of service and tenure of office of 
the Election Commissioner shall be such as Parliament may by law 
prescribe: Provided that the Chief Election Commissioner cannot be 
removed from his office except in like manner and on like grounds as a 
Judge of the Supreme Court. In other words, the Chief Election 
Commissioner can only be removed by each House of Parliament, by a 
special majority and on the ground of proved misbehaviour or incapacity 
s the other Election Commissioners shall not be removed by the 

esident except on the recommendation of the Chief Election 
Commissioner). 


The Election Commission shall have the power of superintendence, 
direction and conduct of all elections to Parliament and the State 
Legislatures and of elections to the offices of the President and Vice- 
President [Art. 324(1)]. 


Regional Commissioners may also be appointed by the President, in 
consultation with the Election Commission, on the eve of a general election 
to the House of the People or to the State Legislature, for assisting the 
Election Commission |[Art. 324(4)]. 


On 1-10-1993 the Government promulgated an Ordinance? (which was 
sh converted into an Act) to provide for the appointment of two 
Election Commissioners. Soon thereafter two Commissioners were 
appointed. The distribution of work and the rules for transaction of business 
made in the Ordinance were challenged in the Supreme Court. The Court 
issued directions and the matter has been finally settled by upholding the 
validity of the Act. 


REFERENCES 


. See Chap. 11, ante. 

2. The voting age has been lowered form 21 to 18, by the Constitution (61st Amendment) 
Act, 1989. Corresponding change has been effected by amending the Constitution of 
Jammu & Kashmir, by the 21st Amendment, 1989 to that State's Constitution. 

3. The Ordinance has been replaced by Chief Election Commissioner and other Election 
Commissioners (Condititon of Service) Amendment Act, 1993 with effect from 4th 
January 1994. 
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CHAPTER 32 


MINORITIES, SCHEDULED CASTES 
AND SCHEDULED TRIBES 


IT was pointed out at the outset that our Constitution, bein, 
consecrated by the ideals of equality and justice both in the social an 
political fields, abolishes any discrimination either against or in favour of any 
class of persons on the grounds of religion, race or place of birth. It is in 
pursuance of this ideal that the Constitution did away with communal 
representation or reservation of seats in the Legislature or in the offices on 
the basis of religion. 


It would have been a blunder on the part of the makers of our 
Constitution if, on a logical application of the above principle, they had 
omitted to make any special provisions for the advancement of those 
sections of the community who are socially and economically backward, for, 
the democratic march of a nation would be impossible if those who are 
handicapped are not aided at the start. The principle of democratic equality 
Sy envisaged in the Preamble to the Constitution), indeed, can work only if 

e nation as a whole is brought on the same level, as far as that is 
practicable. Our Constitution, therefore, prescribes certain tempo 
measures to help the backward sections to come up to the same level wi 
the rest of the nation, as well as certain permanent safeguards for the 
protection of the cultural, linguistic and similar rights of any section of the 
community who might be said to constitute a ‘minority’ from the numerical, 
not communal, point of view, in order to prevent the democratic machine 
from being used as an engine of oppression by the numerical majority. 


Any discussion of the provisions of our Constitution for the protection 
Piovisibns for Of the interests of the minorities can hardly fail to take 
Protection of notice of the palpably unfair comments of Sir Ivor 
Minorities. Jennings! on this point: 

“indeed, the most complete disregard of minority claims is one of the most 
remarkable features of Indian federalism. The existence of competing claims on 
religious and ethnic grounds was one of the reasons given for the refusal of Indian 
independence before 1940. By reaction the Congress politicians, who were above 
all nationalists, tended to minimize the importance of minority interests and 
emotions. 


It is obvious that Sir Ivor would have been satisfied if the framers of our 
Constitution had perpetuated communal representation even after the 
country had been partitioned on the basis of a two-Nation slogan carried to 
the point of fanaticism, leading to a well-planned mass massacre. It is 
somewhat painful to point out to an Englishman that communal represen- 
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tation was not a natural limb of the Indian political system which was 
‘blindly’ amputated by the nationalist Congress leaders but was an artificial 
growth which had been grafted upon our body politic by the Morley-Minto 
plan in the name of ‘reform’.? An impartial student of Indian history may be 
expected to testify how, once the malignant growth had been implanted into 
our political life, every opportunity was seized by the imperialistic power to 
develop it as a wedge to separate the Indian people into two hostile camps 
so much so that it could eventually be advanced “as one of the reasons for 
the refusal of Indian independence”. After those who were allured by the 
separatist vision had succeeded in dividing the motherland to create an 
exclusive home of their own, it must be presumed that those belonging to 
that very community who elected to remain in their birth-place should prefer 
to live with the other children of the soil as one family, after giving up all 
claims to separate treatment in the political sphere. It is only there that the 
objective of ‘fraternity’ assured by the Preamble would be ed and the 
“integrity of the Nation” (ibid) could be achieved. 


That the majority community has not abolished the communal 
representation with any selfish motives will be apparent from the very fact 
that notwithstanding the abolition of reservation, members of the minority 
community have been appointed to the highest offices of President, Vice- 
President, ministers, ambassadors, governors and judges of the superior 
courts in such numbers as can hardly be overlooked by an impartial 
observer. There is no reasonable ground for apprehending that the interests 
or development of the minority community have suffered because of the 
abolition of separate electorates on a communal basis, 


The real injustice done by Sir Ivor, above all, is the omission to 
mention the religious, cultural and educational safeguards incorporated in 
the Constitution to protect the interests of all minority groups, whether they 
are religious, linguistic or cultural minorities. While some of these shall be a 
permanent feature of the Constitution, there are others of a temporary nature 
which will continue to operate only so long as the backward communities 
are lagging behind in the march of the nation. The safeguards for minorities 
and backward classes may, accordingly, be discussed under two heads— 


I. PERMANENT PROVISIONS 


(i) Though the provisions guaranteeing religious freedom to every 
individual cannot, strictly speaking, be said to be specific safeguards in 
à favour of the minorities, they do protect the religious 
Religious Freedom. — jirorties if we contrast "he iom of the 
successive Islamic Constitutions of Pakistan. Our Constitution does not 
contain any provision for the furtherance of any particular religion as may 
raise legitimate apprehensions in the minds of those who do not belong to 
that religion. 


(ii) Any section of the citizens of India having a distinct language, script 
vier or culture of its own shall have the fundamental right 
EL aps pour to conserve the same [4rt. 29(1)]. This means that if 
guaranteed. gis there is a cultural minority which wants to preserve its 
own language and culture, the State would not by law 
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impose upon it any other culture belonging to the majority of the locality. 
This provision, thus, gives protection not only to religious minorities but also 
to linguistic minorities. The promotion of Hindi as the national language or 
the introduction of compulsory primary education cannot be used as a 
device to take away the linguistic safeguard of a minority community as 
guaranteed by Arts, 29-30.54 Tn fact both the Union and State Governments 
have been taking active steps, at Government expense, for the promotion of 
Urdu in order to appease Muslim sentiments (see next Chapter). 


(ii) The Constitution directs every State to provide adequate facilities 
Faciliti for [OY instruction in the mother-tongue at the primary 
opi wr im Stage of education to children be onging to linguistic 
Mother-tongue. minority groups and empowers the President to issue 

proper direction to any State in this behalf [4rt. 350A]. 


(iv) A Special Officer for linguistic minorities shall be appointed by 
the President to investigate all matters relating to 
e safeguards provided for linguistic minorities under 
Constitution and report to the President 
[Art. 350B]. 


Apart from this, Parliament has enacted the National Commission for 
Minorities Act, 1992 for monitoring the working of the safeguards provided 
in the Constitution and in Union and State laws.° 


(v) No citizen shall be denied admission into any educational institu- 
tion maintained by the State or receiving State aid, on grounds only of reli- 
gion, race, caste, language or any of them [Art. 29(2)]. 


Md Sa oe This means that there shall be no discrimination 


tional Institutions. against any citizen on the ground of religion, race, 
caste or language, in the matter of admission into 


educational institutions maintained or aided by the State. It is a very wide 
provision intended for the protection not only of the religious minorities but 
also of ‘local’ or linguistic minorities, and the provision is attracted as soon 
as the discrimination is immediately based only on the ground of religion, 
race, caste, language or any of them. 


The Government of Bombay issued an Order which directed that, 
subject to certain exceptions, no primary or secondary school receiving aid 
from Government should admit to a class where English was the medium of 
instruction, any pupil other than a pupil belonging to a section of the citizens 
the language of which was English, namely Anglo-Indians and citizens of 
non-Asiatic descent. An Indian citizen, other than an Anglo-Indian citizen, 
was denied admission to a State-aided school, in pursuance of the above 
Order. The Supreme Court held that the immediate ground for denial of 
admission of a pupil to such a School where English was the medium of 
instruction was that the mothertongue of the pupil was not English. It was, 
thus, a denial of the right conferred by Art. 29(2), only on the ground of the 
language of the pupil. The argument that the object of the denial was to 
promote the introduction of Hindi or any other Indian language as the 
medium of instruction in the Schools was immaterial in determining whether 
Art. 29(2) had been contravened.* 


CHAP. 32] MINORITIES, SCHEDULED CASTES AND TRIBES 401 


(vi) All minorities, whether based on religion or language, shall have 
Bici 40 uetablidh the fundamental right to establish and administer 
Educational Insti. educational institutions of their choice [Art 30(1)]. 
tutions of their While Art. 29(1) enables the minority to maintain its 
choice. language or script, the present clause enables them to 

run their own educational institution, so that the State 
cannot compel them to attend any other institutions, not to their liking. 


By the 1978 amendment, favourable treatment has been accorded to 
such minority educational institutions in the matter of compensation for 
compulsory acquisition of property by the State. While, by reason of the 
repeal of Art. 31, all persons have lost their constitutional right to compen- 
sation for acquisition of their property by the State, including educational 
institutions belonging to the majority community, educational institutions 
established by a minority community lie entrenched in this behalf. Their 
property cannot be acquired by the State without payment of such 
compensation as would safeguard their right to exist, as is guaranteed by 
Art. 30(1A). 

: (vii) The State shall not, in granting aid to 

- on ape rs educational institutions, discriminate NUN act edu- 

Educational cational institution on the ground that it is under the 

Institutions. management of a minority, whether based on religion 
or language [Art. 30(2)]. 


The ambit of the above educational safeguards of all minority 
communities, whether religious, linguistic, or otherwise, can be understood 
only if we notice the propositions evolved by the Supreme Court out of the 
above guarantees: 


(a) Every minority community has the right not only to establish its 
own educational institutions, but also to impart instruction to the children of 
its own community in its own language.* 


(b) Even though Hindi is the national language of India and Art. 351 
provides a special directive upon the State to promote the spread of Hindi, 
nevertheless, the object cannot be achieved by any means which 
contravenes the rights guaranteed by Art. 29 or 30.4 


(c) In making primary education compulsory [Art. 45], the State cannot 
compel that such education must take place only in the schools owned, 
aided or recognised by the State so as to defeat the guarantee that a person 
belonging to a linguistic minority has the right to attend institutions run by 
the community, to the exclusion of any other school.? 


(d) Even though there is no constitutional right to receive State aid, if 
the State does in fact grant aid to educational institutions, it cannot impose 
such conditions upon the right to receive such aid as would, virtually, drive 
the members of a religious or linguistic community of their right under 
Art. 30(1). While the State has the right to impose reasonable conditions, it 
cannot impose such conditions as will substantially deprive the minority 
community of its rights guaranteed by Art. 30(1). Surrender of fundamental 
rights cannot be exacted as the price of aid doled out by the State. Thus, the 
State cannot prescribe that if an institution, including one entitled to the 
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protection of Art. 30(1), seeks to receive State aid, it must subject itself to the 
condition that the State may take over the management of the institution or 
to acquire it on its subjective satisfaction as of certain matters,—for such 
condition would completely destroy the right of the community to 
administer the institution.? 

(e) Similarly, in the matter of the right to establish an institution in 
relation to recognition by the State, though there is no constitutional or other 
right for an institution to receive State recognition and though the State is 
entitled to impose reasonable conditions for receiving State recognition, e.g., 
as to qualifications, it cannot impose conditions the acceptance of which 
would virtually deprive a minority community of their right guaranteed by 
Art. 30(1). 

Where, therefore, the State regulations debar scholars of unrecognised 
educational institutions from receiving higher education or from enterin, 
into the public services, the right to establish an institution under Art. 30(1 
cannot be effectivel erc without obtaining State recognition. In such 


circumstances, the State cannot impose it as a condition precedent to State 
recognition that the institution must not receive any fees for tuition in the 
primary classes. For, if there is no provision in the State law or regulation as 
to how this financial loss is to be recouped, institutions, solely or primarily 
dependent upon the fees charged in the primary classes, cannot exist at all. 


(f) Minority institutions protected under Art. 30(1) are, however, 
sube: to regulation by the educational authorities of the State to prevent 
e 


"administration and to ensure a proper standard of education. But such 
regulation cannot go to the extent of virtually annihilating the right 
guaranteed by Art. 30(1). 


No discrimination (viii) No person can be discriminated against in 
Public the matter of public employment, on the ground of 
Employment. race, religion or caste [Art. 16(2)]. 


(ix) While the Constitution has abolished representation on communal 
lines, it has included safeguards for the advancement of the backward classes 
Pda for *mongst the residents of India (irrespective of their 
upliftment of the "¢/iious affiliations), so that the country may be 
Scheduled Castes ensured of an all-round development. ese 
and Tribes, and provisions fulfil the assurance of “justice, social, 
cum Backward economic and political" which has been held out by 

aes the very Preamble of the Constitution. A major 
section of such backward classes has been specified in the Constitution as 
Scheduled Castes and Scheduled Tribes because their backwardness is 
patent. 


There is no — of Scheduled Castes and Scheduled Tribes in 

e Constitution itself. But the President is empowered 

SSRAR. Castes to draw up a list in consultation with the pe ata of 

each State, subject to revision by Parliament [Arts. 341- 

342]. The President has made Orders, specifying the Scheduled Castes and 

Scheduled Tribes in the different States in India, which have since been 
amended by Acts of Parliament.’ 
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A. Special Provi- The Constitution makes various special provi- 
sions for Sche- sions for the protection of the interests of the 


duled Castes and Scheduled Castes and Scheduled Tribes. Thus, 


() Measures for the advancement of the 
Scheduled Castes and Scheduled Tribes are exempted [Art. 15(4)] from the 
eneral ban against discrimination on the grounds of race, caste, and the 
e, contained in Art. 15. It means that if special provisions are made by the 
State in favour of the members of these Castes and Tribes, other citizens 
shall not be entitled to impeach the validity of such provisions on the 
ground that such provisions are discriminatory against them. 


(ii) On the other hand, while the rights of free movement and residence 
throughout the territory of India and of acquisition and disposition of 
roperty are guaranteed to every citizen, in the case of members of the 
S hed ed Castes and Scheduled Tribes, special restrictions may be 
imposed by the State as may be required for the protection of their interests. 
For instance, to prevent the alienation or fragmentation of their property, the 
State may provide that they shall not be entitled to alienate their property 
except with the concurrence of a specified administrative authority or except 
under specified conditions [Art. 19(5)]. 


iii) The claims of the members of the Scheduled Castes and the 
Scheduled Tribes shall be taken into consideration, consistently with the 
maintenance of the efficiency of the administration, in the making of 
appointments? to services and posts in connection with the affairs of the 

nion or of a State [Art. 335]. 


(iv) There shall be a National Commission for the Scheduled Castes to 
be appointed by the President [Art. 338]9 It shall be the duty of this 
Commission to investigate all matters relating to the safeguards provided for 
the Scheduled Castes under this Constitution and to report to the President 
upon the working of those safeguards annually or at such intervals as it ma 
deem fit, and the President shall cause all such reports to be laid before e 
House of Parliament. A similar provision for similar purposes has been 
made for the appointment of a National Commission for the Scheduled 
Tribes by inserting Art. 338A.!? 


(v) The President may, at any time, and shall, at the expiration of ten 
years from the commencement of this Constitution, by Order appoint a 
Commission to rt on the administration of the Scheduled Areas and the 
welfare of the Scheduled Tribes in the States. The Order may define the 
composition, powers and procedure of the Commission and may contain 
such incidental or ancillary provisions as the President may consider 
necessary or desirable [Art. 339(1)]. 


(vi) The executive power of the Union shall extend to the giving of 
directions to any such State as to the drawing up and execution of schemes 
spaced in the direction to be essential for the welfare of the Scheduled 

ribes in the State [Art, 339(2)]. 

With a view to associate members of Parliament and other members of 
the public in the due discharge of the above functions by the Government of 
India, three Parliamentary Committees have been set up. Their function is to 
formulate and review the working of schemes for the welfare of the 
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Scheduled Castes and Scheduled Tribes and to advise the Government of 
India on matters relating to these castes and tribes. 


(vii) Financial aid for the implementation of these welfare schemes is 
provided for in Art. 275(1) which requires the Union to give grants-in-aid to 
the States for meeting the costs of schemes of welfare of the Scheduled 
Tribes and for raising the level of administration of the Scheduled Areas in a 
State to that of the administration of the areas of that State, 


(viii) Proviso to Art. 164 lays down that in the States of Bihar, Madhya 
Pradesh and Orissa, there shall be a Minister in charge of tribal welfare, who 
may also be in charge of the welfare of the Scheduled Castes and other 
backward classes. 


In practice, such Welfare Departments have been set up not only in 
these three States as required by the Constitution, but also in other States. 


(ix) Special provisions are laid down in the Fifth and Sixth Schedules 
of the Constitution, read with Art. 244, for the administration of areas 
inhabited by Scheduled tribes. 


Over and above all these, there is a general Directive in Art. 46 that the 
State shall promote with special care the educational and economic interests 
of the weaker sections of the people, and, in particular, of the Scheduled 
Castes and the Scheduled Tribes, and shall protect them from social 
injustice and all forms of exploitation. 


Besides, there are es oid provisions for special representation of 
and reservation of seats for Scheduled Castes and Scheduled Tribes in the 
Legislatures [Arts, 330, 332, 334]!'12 which will be treated separately, 
hereafter. 


By amending Art. 338 the Constitution (65th Amendment) Act, 1990, a 
National Commission has been set up for investigating and reporting on the 
working of the foregoing safeguards regarding the Scheduled Castes and 
Scheduled Tribes.’ 


Not contented with making special provisions for the Scheduled Castes, 
who form a specific category of socially depressed people (generally identi- 
B. Por Baad fiable with the Uds an term harijan’), the Consti- 
cius Gee stalty tution has made separate provisions for the amelio- 

4 ' ration and advancement of all ‘backward classes’, in 
general. 


Of course, the Constitution does not define ‘backward classes’. The 
Scheduled Castes and Scheduled Tribes are no doubt backward classes, but 
the fact that the Scheduled Castes and Scheduled Tribes are mentioned 
together with the expression ‘backward classes’ in the foregoing provisions 
shows that there may be other backward classes of people "besides the 
Scheduled Castes d Scheduled Tribes. The Constitution provides for the 
appointment of a ‘Commission to investigate the conditions of backward 
classes’ [4rt. 340]. Such a Commission was appointed in 1953 (with Kaka 
Saheb Kalelkar as Chairman), with the following terms of appointment— 


(a) To determine the tests by which any particular class or group of 
people can be called ‘backward’. 
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(b) To prepare a list of such backward communities for the whole of 
dia. 


(c) To examine the difficulties of backward classes and to recommend 
steps to be taken for their amelioration. 


This Commission submitted its report to the Government in 1955, but 
the tests recommended by the Commission appeared to the Government to 
be too vague and wide to be of much practical value; hence, the State 
Governments have been authorised to give assistance to the backward 
classes according to the lists prepared by the State Governments themselves. 


The second Backward Classes Commissioner, Mr. B.P. Mandal, 
submitted his report in 1980. In August 1990, the Government declared 
reservation of 27% seats in government service on the basis of this report. 
This was challenged as unconstitutional. A nine Judge Bench has decided 
this case in November, 1992, rejecting that challenge.'? (For the mainpoints 
in the judgment, see Chap. 8 under “Mandal Commission case”.) 


The Court has not itself enumerated the ‘backward classes’ but has 
directed the Government to set up a Commission!* to the backward 
classes, in the light of the principles laid down by the Court.! 


Following the recommendations of the Commission the Central 
Government has reserved 27% seats in all recruitments to be made from 9th 
September, 1993. 


In has already been pointed out that the Proviso to Art. 164(1) provides 
for a Minister in ch of the welfare of backward classes and that 
departments for such welfare have, in fact, been opened in all the States. 


i Even apart from the foregoing safeguards, provi- 
TP bp Sap ome sions were made in the Constitution in the interests of 
Indian Commu- the Anglo-Indian community, in view of their peculiar 
nity. position in Indian society (see below). 


An Anglo-Indian is defined in Art. 366(2) as— 

*a person whose father or any of whose other male progenitors in the male line is 
or was of European descent but who is domiciled within the territory of India and 
is or was born within such territory of parents habitually resident therein and not 
established there for temporary purposes only." 


The Special Officer for Scheduled Castes and Scheduled Tribes was to 
investigate into and report on the working of the foregoing safeguards 
relating to the Anglo-Indian compu [Art. 338(3)]. This provision has 
been repealed by the 65th Amendment Act, 1990. 


IL. TEMPORARY PROVISIONS 


Let us now advert to other provisions for the advancement of the 
Scheduled Castes and Scheduled Tribes as well as the Anglo-Indian 
community, which were intended to be of a temporary duration, —just 
sufficient to enable them to come up to the level of the general body of 
citizens: 
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a) Seats shall be reserved in the House of the People!! for—(a) The 
Scheduled Castes; (b) The Scheduled Tribes except the Scheduled Tribes in 
the tribal areas of Assam; and (c) The Scheduled Tribes in the autonomous 
districts of Assam [Art. 330]. 


Seats shall also be reserved for the Scheduled Castes and the 
Scheduled Tribes, except the Scheduled Tribes in the tribal areas of Assam, 
in the Legislative Assembly!! of every State [Art. 332]. Such reservation will 
cease on the expiration of sixty years!? from the commencement of the 
Constitution, Łe., in January, 2000 A. D. [Art. 334]. 


(b) The President may, if he is of opinion that the Anglo-Indian community 
is not adequately represented in the House of the People, nominate not more 
than two members of that community to the House of the People [Art. 331]. The 
Governor has a similar power in respect of the Legislative Assembly of the 
State, but in the case of a Governor, the maximum quota, fixed by the 
Constitution (23rd Amendment) Act, 1969 is—one member of the 
community for the Legislative Assembly [Art. 333]. Such power shall cease 
after sixty years!? from the commencement of the Constitution. 


(c) The provisions for reservation for Anglo-Indians in certain services 
of the Union heus 336] or for special educational grants [Art. 337] have 
already expired. 
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CHAPTER 33 
LANGUAGES 


LANGUAGES offered a special problem to the makers of the 

Constitution simply because of the plurality of languages used by the vast 

dx population of 1,02,87,37,436 according to 2001 census 

4 (vide India 2008, page 7). It is somewhat bewildering 

to think that no less than 1,652 spoken languages, including 63 non-Indian 
languages, are current in this sub-Continent. 


The makers of the Constitution had, therefore, to select some of these 
languages as the recognised medium of official communication in order to 
Meet. a en ee the country from a hopeless confusion. 
Official Language, Fortunately for them, the number of people speaking 

each of these 1,652 languages was not anything like 
proportionate and some 22! languages (included in the 8th Schedule of the 
Constitution, see Table XX) could easily be picked up as the major 
languages of India, used by 91 per cent of the total population of the 
country, and out of them, Hindi, including its kindred variants Urdu and 
Hindustani, could claim 46 per cent. Hindi Devanagari script was 
accordingly prescribed as the official language of the Union (subject to the 
continuance of English for the same purpose for the limited period of 15 
years), and, for the development of the Hindi language as a medium of 
expression for all the elements of the composite culture of India, the 
assimilation of the expressions used in the other languages specified in the 
Eighth Schedule was recommended [Art. 351]. 


But though one language was thus prescribed for the official purposes 
of the Union, and the makers of the Constitution sought to afford relief to 
regional linguistic groups by allowing the respective State Legislatures 

rt. 345] and the President [Art 347] to recognise some language or 
anguages other than Hindi as the languages for intra-State official transac- 
tions or any of them. These provisions thus recognise the right of the majo- 
rity of the State Legislature or a substantial section of the population of a 
State to have the language spoken by them to be recognised for official 
purposes within the State. 


In the result, the provisions of the Constitution relating to Official 
Language have come to be somewhat complicated [Arts. 343-351 ]. 


The Official language of the Union shall be Hindi in Devanagri script 

T |Art, 343]. But, for a period of fifteen years from the 
Official Language. Commencement of this Constitution, the English 
language shall continue to be used for all the official purposes of the Union 
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for which it was being used immediately before such commencement. Even 
: after the expiry of the above period of 15 years, 
Ae LER. Parliament may by law provide for the use of — 


(a) The English language, or 


(b) The Devanagri form of numerals, for such purposes as may be 
specified in the law [A7t. 343]. 


In short, English would continue to be the official language of the 
Union side by side with Hindi, until 1965, and thereafter the use of English 
for any purpose will depend on Parliamentary legislation. Parliament has 
made this law by enacting the Official Languages Act, 1963, which will be 
presently noted. 


The Constitution provides for the appointment of a Commission as 
Official Language WEll as a Committee of Parliament to advise the 
Commission. ^ ^8* President as to certain matters relating to the official 

language [Art. 344]. The Official Language Commi- 
ssion is to be appointed at the expiration of 5 years, and again at the 
expiration of 10 years, from the commencement of the Constitution. The 
President shall constitute the Commission with the representatives of the 
recognised languages specified in the Eighth Schedule.! It shall be the duty 

of the Commission to make recommendations to the President as to— 
(a) the progressive use of the Hindi language for the official purposes of the 

nion; 
(b) restrictions on the use of the English language for any of the official 
purposes of the Union; 

(c) the language to be used for proceedings in the Supreme Court and the 

High Courts and the texts of legislative enactments of the Union and the States as 

well as subordinate legislation made thereunder; 

ó (d) the form of numerals to be used for any of the official purposes of the 

nion; 
(e) any other matters referred to the Commission by the President as regards— 
(1) the official language of the Union, and 
(2) the language for communication between the Union and the States or 
between one State and another. 

In making its recommendations, the Commission shall have due regard 
to the industrial, cultural and scientific advancement of India and the just 
claims and interests of persons belonging to the non-Hindi speaking areas in 
regard to Public Services. 


The recommendations of the Commission will be examined by a Joint 
Parliamentary Committee consisting of thirty members of whom twenty shall 
be elected from the Lok Sabha and ten from the Rajya Sabha in accordance 
with the system of proportional representation by single transferable vote. 
The Committee will examine the recommendations of the Commission and 
report their opinion to the President. 


The Official Language Commission was, accordingly, appointed in 
Implementation of 1955 with Sri B.G. Kher as Chairman, and it 
the Recommenda- Submitted its Report in 1956, which was presented to 
tions of the First Parliament in 1957 and examined by a joint 
Official Language Parliamentary Committee. The recommendations of 
Com the Parliamentary Committee upon a consideration of 
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the Report of the Official Language Commission were as follows— 


(a) The Constitution contains an integrated scheme of official language 
and its approach to the question is flexible and admits of appropriate 
adjustment being made within the framework of the scheme. 

(b) Different regional languages are irap replacing English as a 
medium of instruction and of official work in the States. The use of an 
Indian language for the purposes of the Union has thus become a matter of 
practical necessity, but there need be no rigid date-line for the change-over. It 
should be a natural transition over a period of time effected smoothly and 
with the minimum of inconvenience. 


(c) English should be the principal official language and Hindi the 
subsidiary official language till 1965. After 1965, when Hindi becomes the 
principal official language of Union, English should continue as the subsidiary 
official language. 

(d) No restriction should be imposed for the present on the use of 
English for any of the purposes of the Union and provision should be made 
in terms of Cl. (3) of Art. 343 for the continued use of English even after 
1965 for purposes to be specified by Parliament by law as long as may be 
necessary. 


(e) Considerable importance attaches to the provision in Art, 351 that 
Hindi should be so developed that it may serve as a medium of expression 
for all elements of the composite culture of India, and every encouragement 
should be given to the use of easy and simple diction. 


In pursuance of the above recommendations of the Parliamentary 
Committee the President issued an Order? on 
April 27, 1960, containing directions by way of 
implementing the above recommendations. The main 
direction was as regards the evolution of Hindi terminology for scientific, 
administrative and legal literature and the translation of English literature on 
administrative and procedural matters into Hindi. For the evolution of such 
terminology, the Official Language Commission recommended the 
constitution of two Standing Commissions. (A) For the development of legal 
terminology and preparation of authoritative texts of Central Acts in Hindi 
and other languages a Commission [known as the Official Language 
(Legislative) Commission] was constituted in 1961. It was abolished in 1976 
and its functions have been assigned to the Legislative Department of the 
Government of India. (B) The other Commission [known as the 
Commission for Scientific and Technical Terminology] is working under the 
Ministry of Human Resources. 


Two Standing 
Commissions. 


Of the other recommendations of the Official Language Commission, 
the following, inter alia, were adopted in the President's Order? 


(i) English shall continue to be the medium of examination for the 
recruitment through the Union Public Service Commission but, after some 
time, Hindi may be admitted as an alternative medium, both Hindi and 
English being available as the media at the option of the candidate. 
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(ii) Parliamentary legislation may continue to be in English but an 
authorised translation should be provided in Hindi. For this purpose, the 
Ministry of Law has been directed to provide for such translation and also to 
initiate legislation to provide for an authorised Hindi translation of the text 
of Acts passed by Parliament. 


(iii) Where the original text of Bills introduced or Acts passed by a 
State Legislature is in a language other than Hindi, a Hindi translation may 
be published with it besides an English translation as provided in Cl. (3) of 
Art. 348. 


(iv) When the time comes for the change-over, Hindi shall be the 
language of the Supreme Court. 


(v) Similarly, when the time for change-over comes, Hindi shall 
ordinarily be. the language of judgments, decrees or orders of Courts, in all 
regions; but, by undertaking necessary legislation, the use of a regional 
official language may be made optional instead of Hindi, with the previous 
consent of the President. 


The Constitution further provides that the language for the time being 
authorised for use in the Union for official purposes (ie, English) shall be 
Bili Of ater-Stats the official language of communication between one 
harne DAE State and another State and between a State and the 

Union. If, however, two or more States agree that the 
Hindi language should be the official language for communication between such 
States, that language may be used for such communication instead of English 
[Art. 346]. 

The Legislature of a State may by law? adopt any one or more of the 
languages in use in the State or Hindi as the language to be used for all or 
C. Of a State. via of the official purposes of that State: Provided 

at, until the Legislature of the State otherwise 
provides by law, the English language shall continue to be used for those 
official purposes within the State for which it was being used immediately 
before the commencement of this Constitution. 


There is also a provision for the recognition of any other language for 
the official purposes of a State or any part thereof, upon a substantial 
popular demand for it being made to the President [Art, 347]. 


Until Parliament by law otherwise provides— 
(a) all proceedings in the Supreme Court and in every High Court, 
D; Ioan i i Dad (b) the authoritative texts— 


p ey one (i) of all Bills to be introduced or amendments 
per] yon ills poti thereto to be moved in either House of Parliament or 
diee in the House or either House of the Legislature of a 

State, 


(ii) of all Acts passed by Parliament or the Legislature of a State 
and of all Ordinances promulgated by the President or the 
Governor of a State, and 
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(iii) of all orders, rules, regulations and bye-laws issued under this 
Constitution or under any law made by Parliament or the 
Legislature of a State, 


shall be in the English language. 


A State Legislature may, however, prescribe the use of any language other 
than irum. for Bills and Acts passed by itself, or subordinate legislation made 
thereunder. Similarly, the Governor of a State may, with the previous consent of 
the President, authorise the use of Hindi or any other used for official 
purposes of the State, in proceedings in the High Court of the State, but not 
in judgments, decrees or orders (which must continue to be in English until 
Parliament by law otherwise provides) [Art. 348]. 


The foregoing provisions of the Constitution are now to be read subject to 
the modifications made by the Official Languages Act, 1963 and the 
Authorised Translations (Central Laws) Act, 1973 and the new Art. 394A, 
inserted in the Constitution in 1987, 


In 1973, Parliament enacted the Authorised Translations (Central 
Laws) Act, 1973, to provide that when a Central Law 

mter na is translated into a regional language (other than 
(Central Laws) Hindi), and published in the Official Gazette, under 
ct, 1973. the authority of the President, such translation shall be 
deemed to be the authorised translation thereof in 


such language. 


The Draft Constitution as well as the Constitution adopted by the 
Art. 394A. Constituent Assembly. on the 26th November, 1949, 
was in the English language. After it was officially 

translated into Hindi, Art. 394A was inserted into the Constitution, by the 
58th Amendment Act, 1987, in order to give it effective authority. In . 
uance of this Article, the President published in the Gazette of India, the 
Hindi text which, according to Cl. (2) of Art. 394A, shall be construed to 


have the same meaning as the enm text in the English language, and in 


case of any difficulty arising in matter, the President shall direct the 


Hindi text to be suitably revised. 
The provisions of the Official Languages Act (as amended) are— 


I. Continuance of English Language for Official Purposes of the Union and 
: for Use in Parliament. Notwithstanding the expiration 
re ge guages "ofthe period of fifteen years from the commencement 
of the Constitution, the English language may, as from 

the appointed day, continue to be used, in addition to Hindi, — 


(a) for all the official purposes of the Union for which it was being used 
immediately before that day; and 


(b) for the transaction of business in Parliament. 


IL Authorised Hindi Translation of Central Acts, etc. (1) A translation in 
Hindi published under the authority of the President in the Official Gazette 
on and after the appointed day,— 
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(a) of any Central Act or of any Ordinance promulgated by the 
President, or 


(b) of any order, regulation or bye-law issued under the Constitution or 
under any Central Act, 


shall be deemed to be authoritative text thereof in Hindi. 


(2) As from the appointed day the authoritative text in the English 
language of all Bills to be introduced or amendments thereto to be moved in 
either House of Parliament shall be accompanied by a translation of the 
same in Hindi authorised in such manner as may be prescribed by rules 
made under this Act. 


IIL. Authorised Hindi Translation of State Acts in Certain Cases. Where 
the Legislature of a State has prescribed any language other than Hindi for 
use in Acts passed by the Legislature of the State or in Ordinances 
peniana y the Governor of the State, a translation of the same in 

indi, in addition to a translation thereof in the English language as 
required by CI. (3) of Art. 348 of the Constitution, may be published on or 
after the appointed day under the authority of the Governor of the State in 
the Official Gazette of that State and in such a case, the translation in Hindi 
of any such Act or Ordinance shall be deemed to be the authoritative text 
thereof in the Hindi language. 


IV. Optional Use of Hindi or other Official Language in Judgments, etc., 
of High Courts. As from the appointed day or any day thereafter, the 
overnor of a State may, with the previous consent of the President, 
authorise the use of Hindi or the official language of the State, in addition to 
the English language, for the purposes of any judgment, decree or order 
passed or made by the High Court for that State and where any judgment, 
decree or order is passed or made in any such language (other than the 
English language), it shall be accompanied by a translation of the same in 
the English language issued under the authority of the High Court. 


V. Inter-State Communications. (a) English shall be used for purposes of 
communication between the Union and a State which has not adopted Hindi 
as its official language. (b) Where Hindi is used for purposes of 
communication between one State and another which has not adopted Hindi 
as its official language, such communication in Hindi shall be accompanied 
by an English translation thereof. 


The Constitution lays down certain special directives in respect of not 
Special Directives only the official language but also the other languages 
relating to Langua- in use in the different parts of the country, in order to 
get protect the interests of the linguistic minorities. 


A. As regards the official language—the directive is, of course, for the 
promotion and development of the Hindi language so that it may serve as a 
medium of expression for all the elements of the composite culture of India 
and this is laid down as a duty of the Union; and the Union is further 
directed to secure the enrichment of Hindi, by assimilating without 
interfering with its genius, the forms, style and expressions, used in the 
Hindustani and other languages (specified in the Eighth Schedule) and by 
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iving primary importance to Sanskrit in this respect 
sear og: gar Uri E The [NGA S of India has already 
implemented this directive by taking a number of steps for the 
popularisation of Hindi amongst the non-Hindi speaking people, particularly 
its own employees.’ But not enough has been done for the promotion of 
Sanskrit so as “to secure the enrichment of Hindi by drawing on Sanskrit”, 
which the State is enjoined to do, by Art. 351. The views of the Author 
regarding importance of Sanskrit have been supported by the Supreme 
Court? The Court has clearly spelt out that in view of the importance of 
Sanskrit for nurturing our cultural heritage it is necessary to include it as an 
elective subject at the secondary school level. The Education Minister of the 
Charan Singh Government promised to set up a Sanskrit Academy, but that 
Government did not survive to implement it. 


On the other hand, an Urdu Academy has been set up in West Bengal, 
at Government expense, on October 27, 1979. There cannot be any 
objection from any enlightened man to any effort for the promotion of any 
Indian language, at least any of those specified in the 8th Schedule. But 
there is a constitutional aspect which does not appear to have been duly 

: considered by the authorities. If the newspaper reports 
MET of Arts. pe correct, one of the objectives of this Weite is to 
translate religious scriptures like the Quoran, at the 
expense of the Academy.’ If the resources of the Academy be the public 
revenues, raised by taxation, any appropriation of such resources for the 
promotion or maintenance of any ‘particular religion’ shall be hit by Art. 27. 
The reason behind Art. 27 is that India is a ‘secular State’ where all religions 
are on a status of equality so far as the State is concerned. If the contrary be 
permissible some other State Government may set up a language Academy 
for the translation and dissemination of the scriptures of the Hindus like the 
Vedas, Bhagavad-Gita, while another Government ma take up the 
translation and propagation of the Bible and so on, resulting in conflicts 
between the different religions under the auspices of the State. 


If the State really wants to promote the languages at Government 
expenses, the only constitutional way would be to set up an Academy of 
languages, embracing a// the languages in the 8th Schedule, so that Sanskrit, 
Urdu, Bengali, etc, would have an equal treatment, and all religious 
activities should be excluded from the programme of such an Academy, 
because there being numerous religions in India, there is a likelihood of 
some religion being excluded in the venture, leading to a violation of 
Art. 27. 


As regards research into the Sanskrit language for (€ the 


vocabulary of Hindi [Art. 351], a branch should be opened specifically for 
this purpose and, if any activities are already being undertaken, they should 
be speeded up and the glossaries produced should be available to the 
people at a low cost. The extension of such an organisation itself will 
provide employment to Sanskrit scholars and thus provide incentive to the 
otherwise unprofitable study of Sanskrit. 


B. For the protection of the other languages in use, the following 
directives are provided— 
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(i) For the submission of representation for the redress of any grievance 
to any officer or authority of the Union or a State, the petitioner is authorised 
to use any of the languages used in the Union or in the State, as the case 
may be [Art. 350]. In other words, a representation cannot be rejected on the 
ground that it is not in Hindi. 

qo Every State and other local authority within a State is directed to 
provide adequate facilities for instruction in the mother-tongue at the preliminary 
stage of education to children belonging to linguistic minority groups and 
the President is authorised to issue such directions to any State as he may 
consider necessary for the securing of such facilities [Art. 350A]. 


f) A Special Officer for linguistic minorities shall be appointed by the 
President to investigate all matters relating to the safeguards provided by the 
Constitution for linguistic minorities and to report to the President upon 
those matters. It shall be the duty of the President to cause all such reports to 
be laid before each House of Parliament and also to be sent to the 
Government of the State concerned [Art. 350B]. 
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CHAPTER 34 


HOW THE CONSTITUTION 
HAS WORKED 


I. ONE who has to study the Indian Constitution today may come to 
grief if he has in his hand ay a text of the Constitution as it was 
promulgated in November, 1949, for, momentous changes have since been 
introduced not only by numerous Amendment Acts but by scores of judicial 
decisions emanating from the highest tribunal of the land. Nearly every 
provision of the original Constitution has acquired a gloss either from formal 
amendment or from judicial interpretation, and an account of the working of 
the Constitution, over and above this, would in itself be a formidable one. 


At the first instance, the passing of ninety four Amendment Acts (see 
. Table IV, post) in a period of nine years can 
= - ia po hardly be passed ie Mmi origis 
Constitution. Constitution, the process of formal amendment 
prescribed by the Constitution to changes in social 
conditions has fallen into the hands of the Judiciary even though it ostensibly 
exercises the function only of interpreting the Constitution. Instead of 
leaving the matter to the slow machinery of judicial interpretation, our 
Constitution has vested the power in the ple’s representatives and, 
though the final power of interpretation of the Constitution as it stands at an 
moment belongs to the Courts, the ha of changing the instrument itse 
has been given to Parliament (with or without ratification by the State 
Legislatures) and, if Parliament, acting as the constituent body, considers that 
the interests of the country so require, it can amend the Constitution as often 
as it likes. The ease with which these Amendments have been enacted 
demonstrates that our Constitution contains the potentiality of peacefully 
adopting changes some of which would be considered as revolutionary in 
other countries. 


The real question involved in this context is whether it is the Judiciary 
or a constituent body which should be entrusted with this task of esie 
changes in order to keep pace with the exigencies of national and soci 
progress. For reasons good or bad, the framers of our Constitution preferred 
the Legislature as the machinery for introducing changes into the 
Constitution, but the need for change is acknowledged even in countries like 
the U.S.A. where the task has been assumed j^ the Judiciary, taking 
advantage of the fact that the amending machinery provided in the 
Constitution was too heavy and unwieldy for practical purposes. 


A little reflection will show that some of these changes, the need for 
which must be admitted even by critics, could not have been introduced by 
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the Courts, by the application of the canons of statutory interpretation which 
are firmly embedded in our Courts. An instance to the point is the insertion 
of the word ‘reasonable’ to qualify the word ‘restrictions’ in Cl. (2) of Art. 19 
(by the First Amendment). Without such a qualification, the engine of 
te review would have been altogether excluded from the field of 
egislative encroachment upon the freedom of expression, for, it was not 
open to any Court, unless it was determined to do violence to the canons of 
interpretation, to supply the word ‘reasonable’ which had been inserted by 
the makers of the Constitution in all other Clauses of the Article but omitted 
from Cl. (2). The Seventh Amendment, again, was necessary to provide for 
the territorial reorganisation of the country which could not be made by the 
makers of the Constitution, before promulgating it in 1949. Similarly, the 
Tenth, Twelfth, Thirteenth, Fourteenth, Thirty-Alth, Thirty-sixth, and many 
other Amendments have been necessitated by the acquisition of new 
territories or the deer of the political status of existing territories, which 
are obviously for the benefit of the nation. 


At the same time, one cannot help observing that so frequent and 
multifarious amendments of the Constitution, some of which might have 
been avoided or consolidated, have undermined the sanctity of the 
Constitution as an organic instrument. 


Special mention should, however, be made of the 42nd Amendment 

X Act, 1976, by which Congress Government, taking 

bed b eee e advantage of tts monolithic control over the Union as 

to 44 Amend- well as the State Legislatures, effected comprehensive 

ments, changes in the Constitution, overturning some of its 

bedrocks.' So widespread and drastic was the impact 

of this Amendment Act that it would be proper to call it an Act for 
‘revision’, rather than ‘amendment’ of the Constitution. 


As a result of popular resentment against such drastic changes, the 
Janata Party was voted to power at the general election which was held as a 
result of dissolution of the Lok Sabha at the instance of Mrs. Gandhi early in 
1977. After several reverses, owing to their lacking a 2/3 ge ey! in the 
Rajya Sabha, the Janata Government succeeded in enacting the 43rd and 
44th Amendment Acts (1977, 1978), which wiped out many of the new 
provisions introduced by the 42nd Amendment Act, restoring the pre-1976 
text of the Constitution, on many points. But the total elimination of the right 
to property from the Part on Fundamental Rights is an additional contribution 
of the Janata Government, which is bound to have far-reaching effects, 


But in view of the mutilation of the Constitution so far made by endless 

A case for revision Piecemeal amendments, inevitably resulting in 
of the Consti- Confusion and inflicting injury upon the dignity and 
tution, instead of solemnity of the Constitution, an impartial observer 
piecemeal amend- may suggest that a Commission for the revision of the 
st iu Constitution should be set up to examine, objectively, 
each of the existing provisions in the light of 

suggestions for amendment from the Government as well as the citizens and 
to recommend the enactment of one comprehensive Amendment Act or a 
revision of the Constitution itself. In a country like the United States where 
the written Constitution is sanctified as the Bible of the Nation, nobody 
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could imagine that a Government, because it commands unquestionable 
majority in the Legislature, should amend the Constitution as often 
demanded by its Departments or in the manner recommended by the 
political Committees of the Party in power, as has happened in the case of 
the 42nd, 43rd and 44th Amendments in India. 


In case the Government ever accepts the Author's suggestion to revise 
the Constitution,? the further suggestion is that the Constitution should be 
amplified, by inserting in it provisions relating to matters on which it is silent, 
or it is left to conventions or the goodwill of those who are to administer 
those matters respectively,—because in the absence of such codified 

rovisions, much confusion has arisen not only amongst the masses who 
lave little knowledge about the British conventions of Cabinet Government 
or the common law privileges of the British Parliament, but amongst the 
administrators themselves. Though many such instances may be found 
upon a thorough examination, I s all illustrate my point with reference to 
these two instances. 


A. Though the Cabinet system of government was adopted by the 
To codify: framers of the Indian Constitution both at the Union 
A. Conventions. and State (subject to the discretionary s here left to 
the State Governor) levels, the British Cabinet system 
is a complicated outcome of history and the sagacity of trained politicians 
and even then, as veteran scholars have pointed out, it is a difficult task to 
formulate clear-cut propositions, relating to the conventions upon which the 
system is founded. Naturally, in India, there has been much controversy 
both at the Centre and the States to what course should be taken by the 
President or the Governor in the matter of selecting a person to form a 
government in a situation where no party commands a clear majority; 
conversely, what action should be taken by the constitutional head of the 
State where it is alleged against a party in power that it has lost s sas d 
the popular House of the Legislature by reason of defection or the like; 
whether the constitutional md! has the power to dismiss the Prime Minister 
or Chief Minister, Łe., the Council of Ministers collectively, and, if so, when. 
Though there is scope for controversy on such questions, it is not 
wholesome for the country if the Governors of two States or the President of 
the Union take divergent steps in the same or similar situation. Questions 
relating to the exercise of the pardoning or Ordinance-making powers have 
also created confusion. Even though it may not be possible to make 
comprehensive provisions relating to such matters or to apprehend all 
possible situations of doubt or controversy, it would be possible and 
profitable to formulate those propositions which have Shon been laid 
down by the Supreme Court or on which there has been a fair amount of 
consensus amongst the political parties as a result of the working of the 
Constitution for about fifty nine years. 


B. When the Constitution was drafted in 1948-49, the uncodified 
ately " privileges of the British House of Commons were 
Leplshatiiten . of sanctified by the Indian Constitution, but only as a 

temporary measure, because it was not practicable, at 
once, to grapple with the difficult problem of codifying the mass of British 
precedents which constitute the foundation of privileges of Parliament in 
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England. But almost six decades have passed since then, and today, even if 
the task of a fairly exhaustive codification may not be completed all at once, 
many of the principles have been settled by judicial decisions of the highest 
Court and the consensus of precedents laid down by the Presiding Officers 
of the Houses of the Union and State Legislatures. Ít is not conducive to a 
smooth working of the Parliamentary system in this poor and developing 
country to have a war between the Courts and the Legislatures as has 
happened on occasions,*—a repetition of which can be averted only by a 

roper solution embodied in the Constitution itself. Those who still argue in 
bw of a *High Court of Parliament', exercising powers and privileges, 
such as the British House of Commons, are blinded by the initial fallacy that 
we have a written Constitution which limits the powers of all the organs of 
the State, including the Legislatures and that the latter cannot claim any 
overriding power (in the name of privileges) to interfere with the 
jurisdictions vested in the superior Courts by Arts. 32 and 226 of the 
Constitution itself. The Constitution-amending body can no longer fight shy 
of facing this unfortunate and uncanny problem of which there cannot be 
any authoritative solution so long as the Constitution itself is not amended, 
to incorporate that solution which is acceptable to the special majority of the 
constituent body. Even if the code of privileges be not exhaustive it is better 
to start with a nucleus rather than a vacuum. 


II. Of the achievements of the Executive and the Legislature in the 
: working of the Constitution, one cannot fail to refer to 
rie rra cas the Eae made in implementation of the Directive 
Principles. Principles of State Policy, which shows that the 
Government in power has not taken them as ‘pious 
homilies', as was apprehended by critics when they were engrafted into the 
Constitution. Though the implementation of these Directives falls mostly 
within the province of the States, the Union has offered its guidance and 
assistance t di the Planning Commission. The Constitution of India, it 
should be remembered, was not intended to serve merely as a charter of 
government but as a means to achieve the social and economic 
transformation of the country peacefully and this goal has been achieved to 
the extent that the Government has succeeded in implementing the 
Directive Principles. 


By the insertion of Art. 31C by the Constitution (25th Amendment) 
Act, 1971, the Congress Government demonstrated that it was determined to 
implement the directives and that if the Fundamental Rights came in the 
way, it would not hesitate to amend even the Fundamental Rights. The 
Supreme Court has also adhered to this view,‘ though in its earlier decisions, 
it had imputed pre-eminence to the Fundamental Rights. 


The greatest failure of the Government in implementing the Directives 
has been with respect to the enactment of a uniform civil code [Art. 44], 
which we shall presently see. 


In enforcing the Directive for Prohibition of consumption of 
intoxicants, too, some Governments are giving more importance to revenue 
than the ‘fundamental principle of governance’ embodied in Art. 47. That is 
why it has not been substantially implemented in the course of almost six 
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decades. Some State Governments have gone to the extent of withdrawing it 
after having once imposed Prohibition. 


III. In the federal sphere, it may be stated that most of the formal and 
Trend towards the #formal changes which have taken place since the 
Unitary System. commencement of the Constitution have been to 

strengthen Central control over the States more and 
more. While the federal system, by its nature, has generated State 
consciousness more than under the British regime, the Centre has been 
endeavouring more and more to assume control over the States not only by 
Constitutional amendment (Chap. 5, anio) and legislation but also by setting 
up extra-Constitutional bodies like the Planning Commission," the National 
Development Council? and numerous Conferences. As regards the predo- 
minant position of the Planning Commission, a learned author’observed— 

"The emergence of the Planning Commission as a super-government has disturbed 

the concept of the autonomy of the States. It has also impinged on the authority of 

the States in matters vital to its administration such as education, health and other 
welfare services." 


The Government have, since July, 1967, reorganised the Planning 
Commission, with changes in its status and functions (as recommended by 
the Administrative Reforms Commission), constituted by whole-time 
members (and headed by the Prime Minister, as before), as a result of 
which the Commission will cease to have any executive functions and will 
confine itself to the formulation of plans and the evaluation of their 
performance, 


No less momentous is the increasing dependence of the States upon the 
Union in the matter of finance. Not only is the financial strength of a State 
dependent upon the share of the taxes and grants-in-aid as may be allotted 
to it by the union upon the recommendations of the Finance Commission, 
there is a general sense of irresponsibility in financial matters in the States 
founded upon the assumption that the Union will ultimately come to its aid 
or, else, the National Plan will fail. 


But, notwithstanding this unitary trend, federation has not yet proved to 
be a failure in India, particularly because the Supreme Court has steadfastly 
enforced the distribution of powers laid down in the Constitution,’ without 
acknowledging any pre-eminence of the Union so as to obliterate that federal 
distribution, except in solitary instances so far.!? 


The trend towards greater cohesion is, in fact, an index not of the 
failure but of the success of the federal system of India. One of the defects of 
a federation, according to classical writers, is its weakness. Credit must go to 
India if she succeeds in attaining unitary strength upon the foundation of a 
federal governmental system over an unwieldy territory inhabited by 
heterogeneous elements with radically conflicting ideologies. The founders 
of our Constitution had realised that a federal system was the only system 
suitable to a country like ours, consisting of so many heterogeneous 
elements. But, in view of our external dangers, existing and potential, they 
sought to impart into the federal system the elements of adjustment by 
resorting to which the system might acquire the strength of a unitary system 
in case of external aggression or other extraordinary circumstances. That it 
has succeeded in attaining this objectiv^!! has been demonstrated by the 
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working of our governmental system since the ominous aggression which 
had been set in motion by China in October, 1962 and is still being driven 
hard by the China-Pakistan axis, even after the debacle of Yahya Khan's 
Army in Bangladesh in 1971.!? The situation on India's borders was made 
more serious and alarming by subsequent events such as the fall of the 
friendly government of Mujibur Rehman in Bangladesh, ? the importation of 
Soviet Forces in Afghanistan together with the countervailing move of the 
United States to arm Pakistan with the most sophisticated weapons which 
could very well be used against India, as had happened in the past; and at 
the back of all this, loomed the nightmare of the 'Islamic bomb', backed by 
American bases within Pakistan.!? 


IV. Unfortunate happenings in the Punjab, Kashmir and Assam have 

demonstrated that strong Central control is needed in India if not only 

: federalism but the very existence of the Union of 

Separatist forces India is to be saved from separatist forces fighting for 

fragmentation and essive provincialism, which, if 

undeterred, would undermine that national unity and integrity which forms 
the foundation-stone of the Constitution. 


A. So far as the Sikh demand!* was concerned, it would have, if 
acceded to, put an end to the federal Constitution and was bound to raise 
The sikhs. similar demands from other States and minority 

communities, ^ leading to the break-up of India as a 
nation. Though Anandpur Saheb resolution, which the Akalis intended to 
impose upon the Union by force! did not itself speak of secession from the 
Union or to start an independent State of Khalisthan that was at the back of 
the movement, as evidenced by extraneous evidence.'* Apart from that, the 
demand that, after the formation of a compact State with adjoining Sikh 
majority territories, the Union would have jurisdiction over that State only 
with respect to five subjects, viz, Defence, External Affairs, Posts and 
Telegraphs, Currency and Railway, put their case even higher than that of 
Jammu & Kashmir. For, while practically the whole of the Union List (List I 
of the 7th Schedule to the Constitution) and a good number of items of the 
Concurrent List (List III) now extend to the State of Jammu & Kashmir, the 
Anandpur resolution would have ousted the jurisdiction of the Union over the 
entire Concurrent List, and a substantial portion of the Union List, e.g., those 
relating to communications other than Railways, Posts and Telegraphs, Banking, 
Insurance, Public Debt of the Union, Reserve Bank of India, Trade and 
Commerce with foreign countries, regulation of national industries, inter- 
State waterways, institutions of higher education, Elections to Parliament, 
Supreme Court and High Courts, Union taxation, and the like. The Akalis 
could not claim inspiration from the instance of Jammu & Kashmir, because 
while the latter State has a history of its own, with international implications, 
Punjab had all along been an integral Province of India and, further, the 
Akalis did not constitute the entire Sikh population of Punjab,—the other 
Sikhs did not support the Akali demand; nay, they failed to win over the 
Sikh President of India or even the Sikh Chief Minister of the State of 


Punjab. On the other hand, within the Akali Party, sprang up several leaders 
and in May, 1985, the leaders gave way to terrorists, led by the father of the 
Khalistan demand, Sant Bhindranwale.!? 
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Subsequent to the preceding events in July, 1985 (after the accession of 
Sri Rajiv Gandhi as Prime Minister), a momentous event took place, namely, 
that an agreement (called the ‘Punjab Accord")? was entered into between 
the Prime Minister of India and Sant Longowal,—the head of the 
predominant group amongst the Akalis. According to this Accord, inter alia, 
the — Resolution was to be referred to the Sarkaria Commission 
and some Hindi-speaking areas of Punjab were to be transferred to Haryana 
in lieu of Chandigarh which would come over to Punjab from Haryana. 


The Punjab Accord, however, failed to make any settlement of the 
Punjab problem (upto July, 1992) for the following reasons— 

(a) The Chief Minister (Surjeet Singh Barnala) failed to submit the State 
Government’s case to the Sarkaria Commission. 

(b) The Commission appointed to find out the Hindi-speaking areas of Punj 
which were to be given over to Haryana in lieu of Chandigarh failed to complete 
its work owing to repeated objections of various sorts being raised by the Punjab 
Government. 

(c) The Mann Group, elected to Parliament in November, 1989, raised new 
demands every day thus deferring any amicable settlement with the National Front 
Government which was ready for a talk. 

(d) Terrorism was continuing unabated and each morning's newspaper reports 
some dozen murders, bank loot, and the like.” 


In deference to the opposition to any further extension of President’s 
Rule (which had been in 7 seme in 1987), election was held in Punjab in 
February, 1992, at which Congress (I) formed Government with Mr. Beant 
Singh as the Chief Minister. It seemed that as a result of unabated Police 


action in Punjab, the terrorists had left Punjab but dis rsed throughout 
India, from Uttar Pradesh to Andhra Pradesh, West Bengal. 


B. The case of the agitators in Assam is peculiar. They do not demand 
secession, but they want ‘Assam for Assamese'^ 

—— Though at the peda their demand was mystified 
by the intervention of political parties, the massacre of hundreds of 
pe ae rai and Muslims,—developments since January, 1983 leave 
no doubt that the agitators are determined to purge Assam of all people who 
are not of Assamese origin. These non-Assamese, however, consist of 


different categories: 


(a) In so far as the citizens of other States, such as West Bengal or Bihar, 
are concemed, who have settled in Assam for purposes of profession or business, 
the agitators must remember that these citizens of India have a fundamental right 
to reside and settle in ‘any part of the territory of India’, under Art. 19(1)(e). To 
oust them from the State of Assam by violence would be to give a decent 
burial to the Constitution, and if Assam is allowed to succeed, other States 
would most likely follow, breaking federal India into pieces. 


'The first task of the Government and the agitators should, therefore, be 
to identify these ‘citizens of India’, £e, those who have acquired citizenship 
of India under Art. 5 or 6 of the Constitution or under the provisions of the 
vatizenship Act, 1955. These people are not ‘foreign nationals’. They can be 
found out only through some peaceful machinery and not force, 29? 


(b) On the other hand, there are illegal immigrants from Bangladesh 
(erstwhile East Pakistan) they are, in fact, ‘foreign nationals’. The 
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Government of India, however, contends that it has got its obligations under 
an international agreement, so that they cannot be driven back to 
Bangladesh; but even then, the Government of India can raise the problem 
with Bangladesh diplomatically or before some international forum, the 
details of which cannot be discussed in this book. The humanitarian ground 
raised by the Government of India in favour of the illegal immigrants 
condemns the Government itself for its dilatory policy. Even apart from 
Assam, lacs of Muslim immigrants and the "long marchers' from Bangladesh 
are constantly infiltrating into West Bengal and are being sheltered by the 
Muslims in die bordering territories of West Bengal, and in course of a few 


re or even months, their case to remain in West Bengal will be ripened 
y the evidence of ration cards, electoral roll, etc.,25 in the same manner as 
in Assam, if years pass on without any firm action being taken oo. such 
infiltration from another ‘foreign’ State,—as would never be tolerated (at 
such mass scale) by any independent State (other than India) in the world. 


Not only the security of India but the entire 
The problem of social and political structure of India has been 


Bongindesh. from ‘threatened by the mass infiltration of Bangladeshis 


into the border States of Assam and West Bengal. 


The question involved is not communal but legal, namely that of 
sovereignty. No independent State, other than India, would welcome 
infiltrators from another State. As early as 1964-65, cases brought before the 
Calcutta High Court clearly demonstrated that large number of immigrants 
had overstayed after expiry of their visas, with the support of their kinsmen 
or friends in the bordering districts of West Bengal. In pursuance of the 
judgments passed in these cases, the Police pushed back many of these 
immigrants into Bangladesh, but the operation was stalled by the utterance 
of a Chief Minister of Bengal that he himself was neither a Hindu nor a 
Muslim, and that he would view the problem of illegal immigration or 
infiltration as a humanitarian problem caused by a shortage of food or 
employment in Bangladesh.”° 


The Government of India also shut their eyes to the problem even 
when some leaders in Bangladesh threatened to conduct a ‘long march’ of 
Pakistani nationals through India or even when the infiltrants demanded 
Indian citizenship at a mammoth gathering at the Calcutta Press Club under 
the nose of the Policé.7 They were roused to their senses only when the 
infiltrators reached the capital city of Delhi (as did Bahadur Shah Zafar!), 
and when they are demanding Indian citizenship on the strength of their 
Ration Cards and entries in the electoral roll and forming Muslim 
pockets? which would lead to a demand for their autonomy. 


It is a pity that the same Central Government who had earlier 
overlooked the illegal immigration as a human problem has now held it to 
be a serious threat to the integrity of India”? at a conference of Chief 
Ministers called by the Centre, and the same Party in West Bengal which 
had so long prized the votes of the infiltrators,? has made a clean breast of 
the modus operandi adopted and the seriousness of the problems created by 
them. 


Apart from anything else, infiltration has thus come to operate as a 
divisive force threatening the integrity of India, which can be rooted onlv by 
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firmly carrying out a plan of action after realising the gravity of the situation, 
instead of using the illegal infiltrants as pawns in the game of vote-hunting. 


Another such division factor is that the people having a separate lan- 
t es as a Euge must have a separate political status and auto- 
vetet force, ^ nomy. The initial blunder of the Government in this 
behalf was committed when the States were reorga- 
nised on a primarily linguistic basis and that current is still unimpeded, thus 
raising the original number of States in Parts A-B (18) to 28, in 2000, and the 
scramble for Gorkhaland, Bodoland, Jharkhand, Uttarkhand and the like is 
continuing at different levels? [Jharkhand and Uttaranchal (Uttarakhand) 
have been created as new States by carving their territories out of the 
territories of the Bihar and the Uttar Pradesh in 2000. Besides Chhattisgarh, 
as a new State, has been created by carving it out of the territory of Madhya 
Pradesh in 2000. (see Table III). To concede any form of separate status, 
such as the formation of a Union Territory, ultimately leads to the demand 
for full-fledged Statehood. 


A formidable — from the linguistic demand is the struggle for 
getting one's language included in the 8th Schedule of the Constitution. 
Obviously, there is little material gain from such inclusion. The only two 
relevant provisions of the Constitution are Arts. 344(1) and 351. The former 
[ai the people representing a language specified in the 8th Schedule to 

ave a member in the Official Language Commision and the latter gives 
that language to be considered for contribution towards the development of 
the Hindi language. The real motive behind the struggle for inclusion of a 


particular language, therefore, is political, namely, to lay the corner-stone for 
demanding a separate political entity for the people pe that language, 


as in the case of Gorkhaland.” Be.that as it may, the demand for every 
language to be included in the 8th Schedule is wild because there are as 
many as 1652 languages in India (vide Table I). Hence, there must be 
standard according to which the status of the 8th Schedule may be conferred 
on a language. Unfortunately, there is no such standard laid down in the 
Constitution itself and that is opening an avenue for diverse factions to raise 
demands which, if conceded, would lead to a suicidal fragmentation of the 
Union. Outside the Constitution, of course, there is an understanding that 
only languages which are spoken by over one lakh of people are entitled to 
enter into the 8th Schedule (Table Í). But this understanding is too feeble to 
resist indiscriminate claims from any faction which may gather force enough 
to intimidate the Government. 


It is lamentable that notwithstanding the foregoing warning offered by 
the Author in the 13th Edition of his Jntroduction to the Constitution of India, 
Government of India failed to amend the Constitution to lay down any 
definite standard for inclusion in the 8th Sch. and, instead, they have been 
obliged to amend the 8th Sch. itself?! to include three new languages, viz., 
Konkani, Manipuri and Nepali, because of the time being, their demand 
became irresistible. But even then the case for the elevation of other 
languages continues unabated. Curiously, Mr. Ghising is not contented with 
the inclusion of Nepali alone; he wants additional entry for Gorkhali, 
contending that it is a language "een from Nepali which is for all 
residents of Nepal, apart from the Gorkhas. 
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A more striking event is the formation of a new Party styled All-India 
Urdu Morcha,? with the manifesto that if they are returned at the ensuing 
election they would instal Urdu as the second Official Language. Mere 
inclusion of Urdu in the 8th Sch. is not enough for them. This illustrates the 
political significance of the language agitation as a separatist force. 


As to the working of the federal system, there is very little doubt that 
the allocation of the financial resources to the States by the Constitution of 
Financial 1949 has proved to be cramping for carrying out the 
inadequacy in legitimate functions of the States, however narrow they 
States. might be. After the general election in 1980, the party 

in power at the centre was not in control of al the 
States. Different parties subscribing to different ideologies are in power in 
various states; these parties have been demanding revision of financial 
provisions of the Constitution. The Union shall have to sit with the States 
politically, to ascertain how much of revision of the financial provisions 
would satisfy the demands of the States which seek greater autonomy,” 
consonant with national security, and then to implement the findings, so that 
the unity and strength of the Nation may not be undermined by the Union- 
State carriage prag driven to two opposite directions. In such a situation 
prudence is called for on the part of both the Union and the States. Either 


party must not forget that the basis of a federal system is the maintenance of 
what Dicey called the ‘federal sentiment’. To be precise, the Government of 
India must realise that they cannot do without the States and that the 
strength of India lies in the a of the border States, in particular. On 


the other hand, West Bengal or Jammu & Kashmir can hardly forget that 
they cannot maintain their political entity without the protection of the 
Union against powerful foreign aggression. It is suicidal for federalism if the 
States Sn by Opposition Parties consider the Union Government as their 
foe or ‘rival and go on carrying on a campaign of vilification. 
Nevertheless, there is much truth in the contention of these States that their 
so-called autonomy would be hollow without a larger financial freedom. A 
revision?! of the provisions of the Constitution relating to this matter should 
be undertaken as soon as the Government gathers the strength to carry such 
vital amendment of the Constitution. 


What is more important is that there should be a greater emphasis on 
consultation with and consent of the States in areas affecting them vitally but 
not affecting the integrity of the Union, so as to establish a truly ‘co-operative 
federalism’ in India. 


: V. The most remarkable achievement in post- 
ptg ine i Constitution India is the exercise of the goa of 
judicial review by the superior Courts. So long as this power is wielded by 
the Courts effectively ane fearlessly, democracy will remain ensured in India 
and, with all its shortcomings, the Constitution will survive, The numerous 
applications for the constitutional writs before the High Courts and the 
Supreme Court and their results testify to the establishment in India of 
"limited Government’, or, ‘the Government of laws, not of men’, as they call 
it in the United States of America. The Supreme Court has well performed 
its task of protecting the rights of the individual against the Executive, against 
oppressive legislation and even against the Legislature itself, when it 


CHAP. 34] How THE CONSTITUTION HAS WORKED 425 


becomes overzealous in asserting its privileges not only against the 
individual but even against the Judges. 4 


At the same time, it should be observed that neither the guarantee of 
Fundamental Rights nor its Mio iud Review,—could have full play 
during the first quarter of a century of the working of our Constitution owing 
to their erosion by Proclamations of Emergency over a substantial period of 
time. 


The period of 15 years, when Arts. 14, 19, 21 and 22 remained 
suspended owing to the operation of Art. 358 and of Orders under Art. 359, 
can hardly be overlooked. It is true that the Emergency provisions are as 
much a part of the Constitution of India as any other, and that history has 
E e need for such powers to meet extraordinary situations, but, 

roadly speaking, if the application of the Emergency provisions 
overshadows the other features of the Constitution, the balance between the 
‘normal’ and the ‘emergency’ cee is palpably destroyed. Of course, 
the Janata Government has hemmed in the Emergency provisions in 
Arts. 352 and 356, by giving a larger control to Parliament over the exercise 
of such power, under the 44th Amendment Act, 1978. Nevertheless, even 
apart from Emergency, there has been an astounding erosion of 
Fundamental Rights owing to multiple amendments of the Constitution. 


As I pointed out in the previous Editions, the means to prevent any 
such conflict between competing interests is to process all proposals for 
constitutional amendment through an expert and objective machinery, 
which would ensure the progressive adaptation of the Constitution to the 


Copernican changes in the social, economic and political background, apart 
from the views of the political supporters of the Party in power and the 
bureaucrats.” This purpose would not be served by Sarkaria Commission, 
which was confined to ‘Centre-State Relations’. 


It can be served only by setting up a Commission for the comprehensive 

HA revision of the Constitution which has also been 

ar i "Cons, mutilated by multiple amendments during more than 
tition. half cen of its working, as mentioned at the outset 
of this pter. Any piecemeal reference to the 

existing Law Commission, with respect to particular provisions of the 


Constitution will only aggravate the anomaly. 


Even though the power of formal amendment has been conferred upon 
Th Parliament by Art. 368 of the Constitution and the 
e role of the as 

judiciary ^ under scope of resorting to the Judiciary to introduce 

our Constitution. changes has been reduced by making the process of 

amendment easier than in the U.S.A., the working of 

our Constitution has opened the avenue for judicial review in India in nearly 
the same way as in the U.S.A. 


Paradoxically, the urge for judicial intervention has arisen from the 
very tendency of the Legislature to make frequent amendments to the 
Constitution, which were eating into the vitals of the Constitution (which the 
Supreme Court called its ‘basic features’). Hence, asserted the Court, it 
could set aside even an Act to amend the Constitution, not only on (i) a 
procedural ground, viz., that the procedure laid down in Art. 368 has not 


426 INTRODUCTION TO THE CONSTITUTION OF INDIA [CHAP. 34 


been complied by the relevant Bill, but on (i) the substantive ground, viz., 
that the amending Act has violated one or other of the basic features of the 
Constitution.?? 


Conversely, it has come to be held that if the Legislature is not prompt 
enough to implement the provisions of the Constitution, the Court les the 
duty to make the changes necessary to adopt the demands of a progressive 
society.?? In this mission, the Court has propounded two doctrines— 


(a) The Court is the exclusive and final interpreter of all provisions of 
the Constitution.*” 


(b) The Court has the duty to make the ideals enshrined in the 
Constitution a reality, and to meet the needs of social change in a welfare 
society.” 

(c) This duty would extend even to the implementation of the 
‘Directive Principles” in Part IV, which were ‘not enforceable by any Court 
according to the Constitution itself [Art. 37]. 


If a rose has its thorns, so must Judicial Review—the flower of Indian 


a constitutionalism,—has its thorns, as has been 


udicial Review: demonstrated by the fact that, during the last decade 
udicial activism. OUr Supreme Court has been evolving novel doctrines, 
such as that of ‘basic structure’ or ‘basic features’ or 

rome overruling’ ‘unenumerated’ fundamental rights,—the foundation 


or which is not apparent on the face of the Constitution. In the present 
context, suffice it to point out that if this trend is not curbed, it would lead to 
unwholesome consequences, however well-intentioned the authors of such 
judicial innovations might be; for instance— 


p It would add to the confusion and uncertainty, which has been 
introduced by the multiple amendments made by the Legislature, to the 
dismay not only of the general public but also of the administrators and the 
courts themselves, in applying the written Constitution,—the very object of 
which is to infuse certainty and order into the political system. 


) It would engender bitterness between the Legislature and the 
Judiciary, if either of them seeks to checkmate the other,*—by means of 
amendment or judicial activism. 


(c) There is no knowing how far such novel doctrines may be 
extended, for, the final say, in the matter, rests with the Supreme Court itself. 
The result would be an amendment of the Constitution by the Judiciary, 
while Art. 368 of the Constitution Specifically places the power of 
amendment in the legislative machinery. 


VI. The present Chapter would be incomplete without recounting the 
Malum anti. Ominous trends which have been revealed since the 
national trends in General Election of 1980 as regards the ever- 
minority demands. essive demands of the religious minorities— 

which run counter to the very foundations of the 

existing Constitution and which seek to ride roughshod over the 
pronouncements of the highest tribunal of the land,— not only on the 
ound that they are inconsistent with the provisions of the Constitution but 
Beckie they are not consonant with the separatist ambitions of the religious 
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minorities. the most grievous feature of this post-Independence development 
is that the Minorities have held up their vote as a bait and political leaders of 
the majority community belonging to different parties have indiscriminately 
swallowed that bait in their Election Manifestos and alliances, irrespective of 
the ideologies which ushered in the Independence of India and which form 
the bed-rock of the existing Constitution. In this background, it is the duty of 
an impartial academician to point out to a nationalist Indian (every In 
citizen cannot be assumed to have narrow political ambitions) that to accept 
such anti-nationalist demands of the Minorities (which, though sponsored by 
the Muslims, are being reiterated by the other minorities, such as the 
Christians, the Sikhs, the Buddhists, in so far as such demands would serve 
their respective communal or sectional interests) would be to tear India into 
ieces, with a second Pakistan for Muslim-ma ority areas*’ or a Christendom 
or the Christians; or, an Islamic Republic for the Muslims, or a 
Khalistan, so far as the Sikhs are concerned, or a Buddhist Republic so far as 
the Buddhists are concerned, and so on. 


It is a matter of regret and concern that the manifestos of Congress (I) 
and the Janata Dal for the 1991 elections promised reservations for the 
minorities in government service and the Armed forces. The formation of 
Muslim Majority districts in Kerala and Bihar is another step furthering 
separatism. 


Space would not permit a full treatment of all the demands hoisted by 
the religious minorities and for a fuller treatment, the reader should read the 
Author's Commentary on the Constitution of India, 6th Ed., Volume D, pp. 
217-28; 232-37, where, though published early in 1978, these dangerous 
minority ideologies had been anticipated. The broader propositions 
involved may, however, be mentioned for the consideration of the average 
reader : > 


A. The major demand of the Muslim minority community now is for a 
progosionm representation in the Legislatures and in the Services, according 
to their number. 


This is, in fact, a resurrection of that baneful plant of the ‘communal 
award’ which had been inserted into the Indian body politic by the British 
Prime Minister Ramsay MacDonald and which had its inevitable 
culmination in the bloody Partition of India. 


It is to prevent any repetition of such anti-national cleav that the 
framers of the Constitution of free India proclaimed the Unity of the Nation 
to be the objective, in its Preamble, abolishing any reservation or 
representation on the basis of the religious colour of any individual or 
community; and such reservation, if made now, would violate the guarantee 
of equality in Arts. 15(1) and 16(1)-(2), as explained by the Supreme 
Court,*©47 Of course, all these guarantees acknowledge the constitutionality 
of reservation or other special provisions in the interests of the ‘backward 
classes’, so that any community which is socially or educationally backward 
may be entitled to special consideration under the existing Constitution 
[Art. 15(4)], irrespective of its religious complexion. But that would not 
satisfy the Muslim or Christian minorities today. They want reservation for a 
man because he is a Muslim or a Christian, even if he be affluent; but to 
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make any special provision for such a person would be a discrimination 
against the majority—violating the rights of equality guaranteed by Arts. 15- 
16. 


To accede to these patently anti-national demands would need multiple 
amendments of the Constitution involving a decent burial of the doctrines of 
equality which the Supreme Court has built up? during nearly more than 
half a century, and to re-instal the monster of communal representation? 
which was banished from this land by the fathers of the Constitution. 


B. Another demand of a minority community is that the Minority 
Commission, set up venire ida during the Desai regime, should be 
given a constitutional footing and a binding force to its recommendations.” 


Apart from the fact that none of the various investigatory Commissions 
set up by the existing Constitution has got more than recommendatory 
status, the broad consideration against any such drastic proposal is that, if 
conceded, it would mean a government by the Minority Commission, 
resulting in the abdication of the government by the peoples' representatives 
voted to power. To quote the words of Sir Samuel Hoare, who rejected the 
suggestion that the recommendation of the Public Service Commission 
should be binding on the Government (see Chap. 30, ante)— 


"The danger is that if you give them mandatory powers you then set up two 

governments." E 

Besides, what would happen if the members of the Minority 
Commission (which must necessarily be a collegiate body representing the 


various minority communities) fail to agree (as has alrea 3* appened since 


one of the Members of an erstwhile Commission, Prof. John, in a reasoned 
discourse, exposed the blatantly unreasonable, anti-national and anti- 
pu views and outlook of some of his colleagues)?*? When the Commission 
is divided, it is obvious that Government must have the discretion to find out 
which of its views is consonant with reason and national interests. Even when the 
Minority Commission speaks in one voice, it cannot claim an imperative 
command simply because it is not a body responsible to the people. 


Besides, what should be the proper jurisdiction of the Minority Commi- 
ssion, what would happen to any recommendation of the Commission which 
is ultra vires or outside that jurisdiction and who will decide whether any of 
its recommendations is beyond its jurisdiction? Insurmountable confusion 
and chaos would result if, in spite of these considerations, binding force is 
given to the recommendations of the Minority Commission. 


The only proper jurisdiction of any such Commission, under the 
existing Constitution, would be the matters included in Arts, 25-30.59 


It is to be noted that Parliament has enacted the National Commission 
for Minorities Act on 17 May, 1992, but that its recommendations [s. 9(1)(c), 
(2)-(3)], have not been given any ie coy th force, The Act defines “minority” 
as a community notified as such by the Central Government.” 


C. Another demand advanced on behalf of the Muslims is that the 
Directive in Art. 44 for establishing “a uniform civil code throughout the 
territory of India” should not be applicable to the Muslims who should be 
allowed to be governed by the Shariat as their personal law.>! 
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This demand, again, seeks to put the clock back. At the time when the 
Constitution was framed, all such claims were considered and rejected on 
the grounds that (a) matters like marriage, inheritance and the like fallin 
under the category of ‘personal law’ are secular matters having no essenti 
relation to religion“? and that (b) without a common civil code, inter alia, the 
people of India, belonging to heterogeneous elements, could never be 
united into a nation. The provision in Art 44 is nothing but an 
implementation of the objective of ‘fraternity, unity and integrity of the 
Nation' which is not only enshrined in the Preamble to the Constitution, but 
4 ap. B) buttressed by the Fundamental Duties in Art 51A(c), (e) [see 


It may be mentioned that when the Law Commission of India took up 
the jur of rim a common code of marriage and divorce, not only 
the Muslims but the tians too opposed the move and that the very 
government which had induced the Hindus to give up their scriptural laws 
relating to these matters, gave way to the Minority resistance, for ‘political’ 
reasons. Now that Art. 51A has been embodied in the Constitution, a 
constitutional lawyer might urge that any opposition to Art. 44 by any 
member of any minority community would be a violation of Art. 51A, and 
any Government which yields thereto would be a party to such violation of 
the Constitution.5? 


It is curious that while polygamy has been either abolished or 
controlled by Islamic States like Turkey and Bangladesh and is discouraged 


even in Pakistan, Indian Muslims are pressing to uphold it as their religious 


right, founded on the Shariat and even 
right, by the Constitution of India.55 


As t this, the Government of India, in 1986, undertook 
legislation? to supersede the law declared by the Supreme Court in Shah 
Bano's case® and deprived the Muslim women of the rights that they 
enjoyed in common with all other women. Such legislation retards the unity 
of the Nation as envisaged in the Preamble to the Constitution and at the 
same time, relegated India to a backward status even in the progressive 
Muslim world. 


Notwithstanding all this, the Law Minister of the National Front 
Government is reported to have declared that a common Civil Code could 
be adopted ‘only when the members of the minority communities 
demanded it’? One wonders whether anybody has the authority to infuse 
these words into Art. 44 of the Constitution, without an amendment thereof. 
It would be useful to write on the walls of Parliament the text of Art. 44— 


“The State shall endeavour to secure for the citizens a uniform civil code 
throughout the territory of India." 


y protected as a fundamental 


D. Once one particular community is permitted to urge anti-national 
demands, it is natural that other minority communities will start clamouring 
for other privileges which might serve their own sectional interests. The 
claim of Harijans who have embraced Buddhism to be still treated as 
“Scheduled Castes” for being entitled to the special reservations for 
Scheduled Castes in Parts III and XVI notwithstanding conversion to a 
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religion other than Hinduism, may be cited as an instance (since conceded 
in 1990).53. 58 


An impartial observer should wonder how such claim could be 
advanced by the Buddhist, Muslim or Christian converts in the face of the 
history and meaning of the very expression 
Claim of Hindu (Spe led Castes’. It is, in the first instance to be 
religions. recalled that this expression is not a coinage of the 
Constitution of Independent India, but had its origin 
in Para 2 of the Scheduled Castes Order, 1936, which had been issued in 
pursuance of the direction in Para 26 of Sch. I of the Government of India 
Act, 1935—to determine the classes who were ‘depressed classes’ (called 
‘harijans’ by Mahatma Gandhi). In this pre-Constitution Schedule Castes 
Order of 1936, it was categorically declared that no person who is an ‘Indian 
Christian’ or who professes ‘Buddhism’ or a ‘tribal religion’ should be 
regarded as a member of a Scheduled Caste even though he might 
originally have belonged to the list of Scheduled Castes prescribed by that 
Order. It does not appear that any Anglo-Indian or Buddhist ever protested 
against this provision of the Order of 1936. 


The framers of the Constitution made two categories for favourable 
treatment—(a) Scheduled Castes, and (b) ‘socially and educationally 
backward classes’ even though they might not belong to any of the listed 
Scheduled Castes [Art. 150). The reason why the separate category of 
‘Scheduled Castes’ was still maintained was that the caste system was 


prevalent only amongst Hindus and the Sikhs, owing to their social history, 


and it was this caste system which resulted in their degradation. Casteism is 
not professed by other religions, such as Christianity, Buddhism and Islam. ® 99 
That is particularly the reason why the makers of the Government of India 
Act, 1935 and the Orders thereunder did not entertain any reservation in 
favour of Hindu converts to those religions. 


In the Scheduled Castes Order, 1950, which has been framed under 
the Constitution, it is, vete laid down (para 3) that a person shall not 
be deemed to be a Scheduled Caste "if he calcem a religion different from 
the Hindu or Sikh religion". The validity oft this exclusion was challenged by 
persons converted to Buddhism under the auspices of Dr. Ambedkar, but it 
was rejected by a unanimous decision of the Constitution Bench of the 
Supreme Court. It is patent truth that the Hindus form the target of 
conversion by proselytising religions, such as Christianity, Islam or 
Buddhism. Their object is to overturn the aforesaid decision of the Supreme 
Court. If any Government entertains softness to concede the demands of the 
converts from Hinduism, they would be abettors of conversion from one 
religion to another and an act of aggression against the non-proselytising 
Hindu religion,—quite contrary to the guarantee of secularism in Art. 25 of 
the Constitution.5 


Of course, if any section of converts comes under the 'socially and 
educationally backward’ classes,” they would still be entitled to the special 
privileges under Arts. 15(4), 16(4). But that would be a different matter. 


The Constitution (Scheduled Castes) Orders (Amendment) Act, 1990 
has, however, extended the reservations to converts to Buddhism also. This 
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will further erode the unity of the nation. In fact, the Christian converts from 
Hinduism are agitating for similar reservation.5? 


The advocates of guaranteeing further minority rights in India, 
rupplenung the existing Constitution, if necessary, pretend to overlook the 
following broad considerations which distinguish the status of minorities in 
India from the international problem of minorities in post-War Europe 
which have inspired the International movement for minority safeguards: 


(a) In the international sphere, the demand for special safeguards to 
protect the cultural or linguistic identity of minority communities has 
No minority prob. °™¢tged from the principle that owing to war or like 
lem In foaia kn the circumstances causing territorial changes without the 
international consent of the people residing in those territories, the 
sense. identity of such communities who have been torn 

asunder by circumstances beyond their control should 
be preserved from ethnic extinction, by ‘affording proper safeguards through 
international Charters and national Constitutions. 


The partition of India which left a portion of the Muslim community in 
India took place in the opposite way. The pre-independence demand of the 
Muslim community led by their acknowledged leader, Mr. Jinnah, was to 
have a separate homeland for the Muslims who, it was asserted, constituted 
a nation separate from the Hindus, The British Rulers conceded to this 
demand overruling the contention of the nationalist Indians that the Muslims 
and Hindus as well as the other people residing in India constituted one 
Nation and not two or more. The result of the acceptance of the two-nation 


theory was the lamentable partition of India and the creation of a separate 
Dominion, named Pakistan. As a sequel of such division, the Hindu leaders 
in India could have insisted upon an exchange of population between 
Pakistan and India, so that all the Muslims in undivided India could be 
transferred to Pakistan. But woes not prevent any Muslim from staying 


behind in India, as an Indian. Those who remained in India, did so of their 
free will and option. The partition was the seeking of their own community 
and not the result of any circumstances beyond their control, such as the First or 
Second World War which created the international minority problem in the 
world. 


Of course, in consonance with the liberal attitude of the Hindu leaders, 
the framers of the Constitution of independent India embodied certain 
safeguards for minorities in like manner as the International Charters. But 
these safeguards were extended to all numerical minorities of all religions, 
languages and cultures and not to the Muslims in particular. The Muslims 
who opted not to go to Pakistan did so with their eyes open as to the 
safeguards they ey i get under the draft Constitution and not because of 
any covenant that they would be allowed to demand more and more to serve 
their sectional interests. 


It is to be noted that the Universal Declaration did not contain any 
provision in respect of minorities so that the makers of the Indian 
Constitution had no international obligation to include in the Constitution of 
1949 any special provisions to protect the minorities. Subsequent thereto, in 
1966, the International Covenant was adopted, including Art. 274 as follows: 
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"Article 27. In those States in which ethnic, religious or linguistic minorities 
exist, persons belonging to such minorities shall not be denied the right, in 
community with the other members of their group, to enjoy their own culture, to 
profess and practise their own religion, or to use their own language." 


Few people appreciate that these rights were anticipated by the makers 
of the Indian Constitution of 1949 and guaranteed them as the fundamental 
rights of the minorities in Arts. 25, 29, 30. 


But to urge for political or other rights not provided for by the 
Constitution, would be not only unconstitutional but anti-national, because 
the makers of the Constitution wanted to build up one Nation, namely, 
Indian, in which persons belonging to the majority and the minority PA 
embrace themselves into a Fraternity [Preamb | o refuse to enter into the 
mainstream of Indian Fraternity on the plea of Muslim identity is nothing 
but a vestige of the two-Nation theory which the fathers of the Indian 
Constitution sought to banish once ‘bor all as a result of their bitter 
experience culminating in the lamentable Partition.” To reiterate: the 
advocates of the two-Nation theory went away to the ‘homeland’ for the 
Muslim community of their own choice. Some of them, however, stayed 
behind in India as their birth-place. After several decades of enjoying the 
special P oes in of minorities under the Indian Constitution, they now 
refuse the embrace of Fraternity which the Preamble of that Constitution 
accords and seek to demolish the ‘integrity’ of the Indian Nation, by 
asserting that they are “Muslim Indians’. 


Pleading for them, one ex-Magistrate asserts that the Muslims 
remaining in India have made India “the largest /slamic nation in the world 
after Indonesia” [Article by Buch in the Statesman, dated 12-12-1990].9! 


) In the international sphere, it has been emphatically made clear®™ 
that the only object of offering the minority safeguards was to protect the 
minority from discrimination by the majority who administer a country 
under a representative system of democracy. But this is on the condition that 
the minority “must be loyal to the State of which they are nationals”,® and 
must not set up an ‘imperium in imperio’ founded on their minority status. 


The framers of the Indian Constitution, too, fondly believed that, 
having established a secular State (ie, a State which has no established 
religion of its own, and treats all aeligions equali) and offered safeguards for 
the preservation of the religious, cul and linguistic identity of the 
minorities,—not only Muslims, but all the minorities who remained in India 
as Indian citizens, would be united as one Nation by the bond of ‘fraternity’ 
(Preamble). But this the Muslim community, in particular, has refused to 
achieve. Their demand is not only to create a homeland"? for Muslims 
within India in the same process as led to the creation of the separate State 
of Pakistan, but even to supplant it by an Islamic State, if possible. Only 
the other day, a responsible Muslim DIT is reported to have said—"We 
are Muslims first and Indians afterwards . . Muslim culture is the mainstream 
in India and others must join it.”® This is a resurrection of the two-Nation 
theory which led to the lamentable Partition of India which must be resisted 
by every nationalist Indian, irrespective of his party affiliation. 
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A student of the Indian Constitution can only wonder, with 
bewilderment, whether any such assertion runs afoul of the following 
provisions of the Indian Constitution®—the Preamble; Art. 19 2) as 
amended by the 16th Constitution Amendment Act, 1963; Art. 51 Q9 
[duty to promote ‘common brotherhood amongst all the people of India 
transcending religious. . .or sectional diversities], and whether was the 
desideratum for which the nationalists in India consented to give up a part of 
their motherland in order to gain independence.5? 


(c) I must, with profound regret, point out that there are Muslims, who 
are not even willing to call India their *motherland', on 
pnsnpent fac tae the m that Bankim Chandra's Vande Mataram, 
which was adopted by the 1896-session of the Indian 

National Congress, seeks to deify thé motherland, while any kind of 
imputation of personality to God smacks of idolatry, as condemned b 
Islam. On this point, the reader may at once refer to p. 18 of India, 1987, 
where the translation of the first stanza of this song (by Sri Aurobindo) has 
been reproduced. To express gratitude to the soil from which you sprang 
and which sustains you with milk and honey every moment of your life is 
not idolatry, simply because it is called ‘mother’. In fact, the country of 
one's origin can only be described either as ‘fatherland’ or as ‘motherland’. 
Since some political leaders who are not themselves Muslims, sometimes fan 
communal sentiments only to gain political favours from the minority 
community, it would be worthwhile to reproduce relevant provisions from 
the Constitutions of Russia and China, both of which have a considerable 
Muslim population who are obliged to swear by these provisions, without 
demur, 

Article 62 of the 1977 Constitution of the U.S.S.R. says— 

"Defence of the Socialist Motherland is the sacred duty of every citizen of the 

USSR. Betrayal of the Motherland is the gravest of crimes against the people." 

The 1993-Constitution of the Russian Federation says— 

“Art, 59,1.— The protection of the fatherland is the duty and obligation of the 

Russian Federation." 

Article 55 of the 1982-Constitution of the Chinese Republic repeats, in 
no less emphatic terms: 

“It is the sacred duty of every citizen to defend the motherland and resist 

aggression." 

It would be pertinent, in this context, to mention that the erstwhile 
ruling Party in Turkey was named the ‘Motherland Party’, 


Any sane man must concede that what is not anti-Islamic elsewhere 
cannot be anti-Islamic in India simply because the Muslim vote is covetable 
to every party which seeks to come to power. 


The reason why the song Vande Mataram was adopted as 
complementary to the National Anthem /ana-Gana Mana may be explained 
in the words of the President of the Constituent Assembly, on the 24th, 
January, 1950, which were adopted with applause: 

"The composition consisting of the words and music known as Jana Gana Mana is 

the National Anthem of India, subject to such alterations in the words as the 
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Government may authorise as occasion arises; and the song Vande Matram, which 
has at a historic part in the struggle for Indian freedom, shall be honoured 
eq 


y with Jana Gana Mana and sh 


To resist the play of the tune of this song on the ground that it would 
impair communal harmony because it is an emblem of idolatry which is 
repugnant to Islam, is to forget the following facts: 


(a) That it was sung in the 1896-session of the Indian National 
Congress, after omitting the larger part of the song which depicted the hands 
and limbs of the motherland (in order to obviate any objection from the 
how and retaining only some 20 words at the beginning of the song, for 
official use. 


(b) That it is that trimmed composition which is printed at p. 18 of 
India, 1988-89, as the counterpart of the National Anthem. 


(c) That the tune of that clipped composition that is played in the All 
India Radio and the T.V. at the beginning of each day's programme. 


(d) That whatever might be the objection to particular words used in 
the latter portion of the song, the same cannot be raised as an objection to 
the music representating the earlier part of the composition, except by a 
handful of men who have forgotten that what they could do during the da 
of the Muslim League cannot be done today because of the partition of Indía 
intervening. 


(e) That this music is an emblem not of communalism but of India’s 
freedom. 


ave equal status with it.” 


(f) To protest against it today is to turn the table upside down, taking 
recourse to religious fanaticism. 


There is little doubt that this country, inhabited by heterogeneous 
elements belonging to different races and religions, 
E Or MN can maintain her independence, only if she stands as 
one man, inspired by a national sentiment. Every 
American, whether of English, Hebrew, Italian or Negro origin, regards the 
United States as his motherland for which he must fight against dangers at 
home or abroad, and that is why she has maintained her independence as a 
mighty Nation, notwithstanding so much of difference in race, religion and 
culture amongst her variegated population. The situation in India is just to 
the contrary. As in other matters, in India, even constitutional and legal 
questions are muddled up with pona which, of course, means power 
politics. Few leaders today think of the Nation (as did the members of the 
First National Congress of 1885), mr from the interests of the political 
parties to which they belong and through which machine they scramble 
their way to the seat of power. Itis even risky for an impartial academician 
to express his conclusions derived from a non-political interpretation of the 
Constitution to which everybody in India must profess to swear allegiance, It 
is difficult to convince people engrossed in power politics that to love his 
motherland is the birthright of everyone born in this country and that it does 
not need to don any particular cap or to hoist the banner of any particular 
hue. 
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Those who believe that communal harmony and the unity of India can 
be achieved only by granting more and more extra-Constitutional privileges 
forget the adage—‘once an infant always an infant’; and also the fact that 
communalism is a vicious circle : the cry of ‘Muslim in danger’ gave birth to 
Hindu fundamentalism and, similarly, the slogan of “Muslim sentiments’ has 
given rise to the plea of ‘Hindu sentiments’? There will be no end to these 
pernicious currents or cross-currents so long as everybody is not told firmly 
that all of us, including the administrators, are bound by the Constitution 
which we adopted as the ‘People of India’, (-) under which there is no room 
for Hindu Indians or Muslim bbs but there is only one Nation, namely, 
Indian, which is solidly bound by a tie of fraternity, If we have any respect 
for the Constitution of India, we must tear off from the political history of 
India those baneful pages which have become anachronistic and stand in 
the way of our national unity even after the adoption of the Preamble to the 
Constitution of divided India. 


Let me, in the present context, stray into a personal (but relevant) 
digression. As a schoolboy (not knowing anything about politics or 
communalism) I was attracted by the ihoni songs which inspired the ‘non- 
Co-operation’ meetings and processions. One of the few that I still 
remember was— 


“Ekbar tora ma baliye dak jagata-janara sravana jurak 
Tris koti kanthe mayere dakile thas dik sukhe hasibe . . ." 


It depicted India as our motherland and exhorted all the people, 
without any exception, to call her ‘mother. The Muslim leaders who 
participated in these meetings and processions never objected to this 
representation of one’s birth-place as ‘mother’ nor did the Muslim masses 
ever imagine that ‘Muslim sentiments’ would be prejudiced thereby, just as a 
staunch Hindu did not object to the singing of another piece— 


“Ram Rahim no juda karo bhai, dilki sachha rakho ji... ," 


which exhorted the Hindus not to treat Ram and Rahim as different 
entities. 


If today, more than half a century after independence, we are on the 
reverse gear, it is for the pus parties to search their heart to find if c 
e 


are in any way responsible for this great ‘Fall’ for which divided India sh 
have to lament through all es It is no good throwing mud on each 
other. All of us have forgotten the history of our independence, the ideals of 
those who brought about that independence, and the Constitution which 
enshrines those ideals. 


In fact, decline of national sentiments has generated obnoxious 
selfishness and greed, forgetting all the while that members of Parliament 
own the vote of the people on the shameless profession that the would serve 
the country. The result has been a fall of the ideal of Parliamentary 
democracy for which the Nationalists fought the crusade for independence. 
Few Parliamentarians today are duly cognizant of the basic provisions of the 
Constitution, the fundamental law of the land,—and the respect which it 
demands. 
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The narrow-mindedness and gelten of the ‘representatives’ of the 

. people was shamefacedly illustrated when on the last 

mentary. Pari day of sitting of the Ninth Lok Sabha, the MPs 

democracy. unanimously voted for ensuring their pension, and at 

an enhanced rate, even though the Lok Sabha was 

dissolved after a short duration,— without caring to see that a bill or motion 

having financial liability could not be introduced without the President's 
recommendation [Art. 117(1) of the Constitution]. 


A more fundamental cause of the trend towards the failure of 
Parliamentary democracy is that since the beginning of the present decade, 
violence and extermination of opponents is being resorted to as an easier 
mode of winning an election. The foundation of Parliamentary democracy is 
an ‘appeal from the bullet to the ballot’. 


Amidst this abysmal gloom, a ray of hope has been flashed by the fact 
eu that by the 6lst Amendment Act 1988,—amending 
beset ot! peret Art. 326,—the voting age has been lowered from 21 to 
voters. 18 years, as a result of which younger blood has been 

infused into the electorate of India, since the 
1989—General Election. The result has been that it would no longer lie in 
the mouth of the elders to keep students away from politics. What the 
students have so long been doing surreptiously in the educational 
institutions, they will now do it as a matter of right. Now, therefore, it will be 
a concern of every young man to be apprised of the objectives of each of the 
political parties and to decide which way he himself would be inclined. All 
this means degeneration of academic education, no doubt, but it will bring 
forth a new generation of students who would realise that they are not tools 
in the political machinery, to be wielded by political leaders to serve their 
selfish ends,—but the very foundation of Parliamentary democracy in India. 


Of course, mere lowering of the voting age will not give a young man 
an opportunity to enter into the administration at once, so long as the 
qualifying age of membership of the Legislature is not lowered down from 
25 years for the House of the People or the Legislative Assembly of a State. 
The period between 18 and 25 is the brewing time given to the younger 
generation to equip themselves for taking up the reins of government from 
professional politicians who have repeatedly proved their failure. Time has 
come for them to realise that they cannot reach their objective by political 
slogans or breaking their heads on the streets, but by acquiring political 
education and encyclopaedic knowledge ranging from nuclear science to 
agriculture and the mass of laws by which this vast country is governed,—so 
that they can usher in an age of efficient administration, if and when they 
come to power. 


At an election held in the U.K. or the U.S.A., hardly a life is lost in the 
election campaign, during which opposing contestants address newsmen and 
the voters from the same platform,—presenting alternative programme to 
solve the same national problems, from which the electorate can make their 
choice for a new Government. 
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In India, on the other hand, it has become commonplace that when a 
political leader is determined to win an election at any cost he has to use 
younger people as tools in his election campaign of bloodshed. It is young 
peg le who either kill or are killed. At the General Election of Parliament 

eld in November 1989, over 100 lives were lost in the election clashes and 
a similar figure is to be attributed to the State Assembly election in several 
States which took place in February, 1990. At the election for the 10th Lok 
Sabha held in 1991 the death toll has exceeded 289 (Present position is not 
available). Side by side was the open declaration of a Chief Minister that, 
whatever might be the result of a Poll, the issue of a certificate of the 
Returning Officer was under his control. This cannot be brushed aside as a 
hyperbole because it was attended with unlawful practices which led to 
unprecedented intervention by the Election Commission in some such 
States. 


This is not Parliamentary democracy, but its death-knell. It will be a 
glorious failure of democracy in India if the younger generation does not cry 
a halt to this scheme of massacre. It is for them to rise as a man to protest 
against the nefarious mandates of the heads of various political parties. 


Every Indian must look forward, to build up an India which will stand 
as a man against whatever calamity befalls our lot. The responsibility 
therefore lies on the younger generation to build up a united and stronger 
India, where each man will play the role of a poet, s Fapema warrior, and 
administrator, rolled in one, in the cause of the Motherland,—which stands 
paramount to the narrower interests of his family, community or political 
affiliation. 


Before concluding, I should mention certain glaring events which have 
changed the background in the history of constitutional development in 
India. 


So long there was one major Political Party, namely the Congress, while 
there were a number of groups or factions, composed of dissidents, apart from 
the Leftists Parties who held views radically different from the rest. The decline of 
Communism in Europe, including the U.S.S.R. itself, has made it impossible 
for the Leftist to present an alternative EE at the Union level. 
Instead has emerged the Bharatiya Janata Party (known as the B,J.P.), as an 
effective Opposition Party, with evident potentiality. 


It seems that at future elections, the issue will be as to the meaning of 
‘Secularism’ in the Indian Constitution. The case of the BJ.P. is that 
secularism means equa! treatment of all the religions and not a favourable 
treatment (extra-constitutional) of the minority, or rather, the Muslims (who 

constitute the si be group amongst the minorities), in 

Controversy as to order to secure their votes, which is decisive because 
ee ee ng (he major that is the Hindus, are divided into 
: numerous Political Parties. According to the B.P., 


what the Ruling Parties have been doing so long is to pamper "Muslim 
sentiments", for which there is no provision in the Constitution over and 
above the safeguards embodied in Arts. 29, 30, and the like. The 
Constitution, on the other hand, promises equality to every individual, 
irrespective of religion [4rts. 15 and 16]."! 
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In the 1996 Lok Sabha Election, although B.J.P. got the highest number 
of seats, it could not attain absolute majority. It seems that at the next 
General elections the political parties would be compelled to fight the 
elections being divided mainly into two cam s— (a) B.J.P. and (b) non-B,J.P. 
This did actually happen in 1996, but in a different manner—the anti-B.][.P. 
Parties united against the B.J.P., but without surrendering their separate 
entities. The result was formation of Coalition Governments formed y 13 
minority parties, headed by Mr. H.D. Deve Gowda and later on by Mr. LK. 
Gujral, which tottered ever since their formation and collapsed within a year 
of their formation. In 1998 Parliamentary elections, the B.].P. emerged as a 
single largest party and again a coalition Government was formed headed 
by Mr. Atal Bihari Bajpayee with a political uncertainty to complete its full 
term. 


Both at the elections held in 1989 and 1991 (for the 9th and 10th Lok 
Sabhas, respectively), the largest single Party has failed 
Unstable um to secure an absolute majority; yet, in order to avoid 
pass and lacks another election, it was allowed to form a government 
ain joctty: 5 with the tacit support of some other Parties who, 
however, refused to enter into a coalition government 
and share the responsibilities of the Party in power. The result has been the 
successive fall of a minority government as soon as the supporting P. 
withdraws its support on some issue on which it has taken a contrary stand. 
This has happened to the governments headed by Mr. V.P. Singh and 
Chandra Shekhar. 


On the other hand, a Muslim religious leader has urged the Muslims to 
thwart both the Congress(I) and B,J.P. by voting against both and forming a 
Government, if M a y uniting with other divisive forces such as those 
who preach class hatred on the basis of casteism or poverty. The action of 
the Muslim religious leader is only the other side of the coin to mix up 
politics with religion; but it will require another Supreme Court decision to 

ut it down for the sake of maintaining the unity and integrity of the Indian 
ation. 


Some people think that since we have failed in the game of 

ics poa d democracy, we should now our 

rede E á Poh pen and at the Presidential form of Government. Without 

solution. 7 going into the merits and demerits of the two systems, 

a jurist should point out that this will not be possible 

because an amendment of the Constitution, which will be necessary for the 

urpose, will not be tolerated by the Supreme Court so long as the thirteen- 

fades dogma that the Parliamentary system of Government is a ‘basic 

feature’ of our Constitution”? is not turned down by a larger Bench,—which 
would be another Herculean task, 


We have, therefore, to remain contended with the Parliamentary 
system. 


Apart from this, unless corruption is rooted out from the grass roots, a 
change over to the Presidential system will merely result in the installation of 
irresponsibility and autocracy; wherefrom shall we get a ‘clean’ President 
and a nationally inspired electorate to keep him under control? 
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A cool thinking of all the foregoing considerations will enable us to 
realise that in order to save our democracy, each one of us should make a 
sincere and concerted effort to root out dishonesty and corruption, withdraw 
all support from ‘political murders’ and communal riots and should love our 
country as we love our mother. This can be achieved if only we realise the 
true tenets of our respective religions, for no religion teaches otherwise. 
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The agitation for Gorkhaland took a concrete shape by the submission of a 
Memorandum by the GNLF leader to the King of Nepal on December 23, 1983 
(Appendix A to the W.P., Part I). This contained clearly a demand for creating a 
separate State for the Gorkhas in the territory of Darjeeling, which the Memorandum 
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India. It also spoke of the ‘right of self-determination’ of the Gorkhas and copies of this 
Memorandum were simultaneously sent to the heads of foreign States, such as the 
U.S.A., France, Pakistan, Britain, the United Nations besides India. There was not a word 
in this Memorandum as to Gorkhaland being created as a separate State within the 
ipio eh India. The birth of the Gorkhaland movement was thus clearly for secession 

om In 


As — B to the W.P. (Part I) shows, on June 2, 1985, the GNLF leader made 
erein he admitted 


a speech the Government of Nepal or the U.N. had not 
responded to his claim for a separate sovereign State. This speech was, in fact, made after 
the Government of India, realising its initial blunder, told the GNLF leader that there 
would be no talk with him until he gave up his claim for a sovereign State outside India. 
In para 2 of this speech, therefore, the hadet says that ‘we do not want to get separated 
from India . . .but have demanded . . . separate State within Indian Union". Curiously, 
however, in the vaarat À paragraphs, he reiterated his story that Darjeeling came to the 
British by way of cession from Nepal, and in the concluding par: h he clearly urged 
for a 'separate p State, just as other small countries had been recognised as 
separate Bates by the U.N. 

The Author had, in a previous edition suggested that if the Government of India 
does not create a separate State is would have to offer regional autonomy after its terms 
were settled by a tripartite talk between India, West Bengal and Gorkha leaders. This has 
come to be true. In July, 1988, an agreement was signed creating a Darjeelin Gorkha 
Hill Council, followed by election in pursuance thereof, and Subhas Ghising has been 
elected Chairman of the Council. 


It is high time that the Union Government pays pec p attention to other separate 
movements which appear nascent for the time being, such as the and' movement 
of tribals in West Bengal, Bihar and ado areas; the demand for ‘Udayachal’ by the 
tribals of the north-eastern regions; for Nagaland for ‘Christ’ [Statesman, 126-1983), or the 
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.. DALWAI, Muslim Politics in Secular India, (1972), quoted in the Author's Commentary on 
the Constitution of India, 6th Ed., Vol. D, pp. 220-21. The modus operandi of all such 
disruptive forces is to advance step by step: at first a feeler is sent into the air and after it 
receives circulation and the initial shock is absorbed. The meek demands are crystallised 
and further extended, taking advantage of the fact that non-Muslim political parties vie 
with each other in conceding such demands, in whole or in part, in order to secure 
Muslim votes. That was how Pakistan was built up. The same history is being repeated. 
Thus, while originally the demand was for communal representation in the Government 
Services, the Indian Muslim League has since 1979 extended the demand to such 
representation in the Public Sector Undertakings and technical establishments, the army 
and the police. Similarly, the demand for aid for the promotion of Urdu has come to be 
a demand that Urdu should be recognised as an Official Language under Art. 347 of the 
Constitution even in those States where the Urdu-speaking people do not form a 
substantial proportion of the population of the State concerned, such as West Bengal. The 

aradox of the situation is that while in Bangladesh, the Muslims themselves are fighting 
or the propagation of the Bengalidanguage (in place of Urdu which the Pakistani military 
regime sought to inject into the Yn pass ing population) the Muslims of West Ben 
whose mother-tongue is Bengali are making a frantic effort to speak in Urdu in the public 
conveyances, market places and the like, and also to represent at the time of census that 
their mother-tongue is Urdu. The next step is to demand that the Government Offices in 
West Bengal must have Urdu typewriters and 2 even though there may not be | 
official paper in Urdu to be typed. One has to rub his eyes to find that since March, 1985, 
this Urdu separatism has led to the demand that the Urdu speaking non-Bengali industríal 


areas of West Bengal should be given the status of ‘Urdustan’ [Ananda Bazar Patrika, 28- 
585 


81985; Jugantar, 1985; 6-4-1€ 

Those who have learnt a lesson from the Partition in India can hardly shut their 
eyes to what has happened in Kerala. During the United Front Mi (1967-69), a 
separate Muslim majority district was formed, named Malappuram. In 1983, the United 
Democratic Front Government, led by Congress(I) has conceded the demand for the 
formation of a second Muslim majority district with Kasargod as its headquarters 
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[Statesman, dt. 27-2-1983]. No less alarming is the utterance of a responsible Government 
digni that — there are ne at places in West Bengal, like Asansol, 
Murshidabad, where Urdu-speaking Muslims form aby . A student of Constitutional 
Law can only point out that the Supreme Court has held the question of minorities 
has to be determined with reference to the poem of the entire State [In re Kerala 
Education Bill, AIR 1958 S.C. 956 (para 21) To say that the Muslims residing in a 
particular pocket constitute the majority is to majorise them within the pocket, while they 
continue to derive minority safegu and benefits available to every Muslim in the 
State as a whole. To make light of this ominous trend is to pave the way for the next 
demand for the formation of a second Pakistan in such Muslim pockets in Kerala, West 
Bengal and other States. 

Anybody who assumes that to meet ever- ive demands of a religious minority 
is to foster ‘secularism’ should note that it would be the highest form of communalism to 
support one religion as against the majority who are to lead in a Parliamentary form of 
Government. 

. The Niyogi Commission (headed by a retired Chief Justice of the Nagpur High Court) 
quoted in Author's article in the Truth, Calcutta (Vol. 47, no. 8, 1979, at p. 115 
(para 4), observed: *At the root of these activities is their ambition to carve out a separate 

hristian State for themselves on the strength of their numbers", Vide also Chief Minister, 
Tripura’s statement in Ananda Bazar Patrika, dt. 6-8-1984. 

5. AllIndian Muslim Conference at Lucknow [Statesman, 29-12-1978; 11-12-1979]; See also 
Muslim League’s demand in Kerala [Statesman, 27-2-1983]. 

j. Nain Sukh v. State of U.P., AIR 1953 S.C. 384 (385); State of Madras v. Champakam, 
(1951) S.C.R. 525 (530, 533); Triloki v. State of J. & K., AIR 1969 S.C. 1. 

. On this point, it is worthwhile to reproduce the illuminating words of AHMADI, J., as he 
then was, in the 9-Judge case of Bommai v. Union of India, AIR 1994 S.C. 1918— 

“The experience of partition of the country and its aftermath had taught lessons which 
were too fresh to be forgotten by our Constitution-makers. It was perhaps for that reason that 


our founding fathers hough a strong centre was essential to ward off separatist 


tendencies and consolidate the unity and integrity of the country” (para 21). 

“The British policy of divide and rule, aggravated by separate electorates based on 
religion, had added a new dimension of mixing religion with politics which had to be 
countered. . . ." (para 24). 

“Since it was felt that separate electorates for minorities were responsible for communal 
and separatist tendencies, the Advisory Committee resolved that the system of reservation 
for minorities, excluding S.C/S.T., should be done away with . . ." (para 26). 

See also Poudyal v. U.O.I,, AIR 1993 S.C. 1804 (paras 30-33). 

. Statesman, 30-11-1979 (Zakir Hussain Memorial Lecture). 

. It should be noted that so far as the linguistic interests of Minorities are concerned there 
is META a provision for the appointment of a Special Officer for linguistic minorities, in 
Art. 350B. 


. Parliament has enacted on 17 May, 1992, the National Commission for Minorities Act, 
1992 for constituting a statutory Commission. The Act defines “minority” as a community 
notified as such by the Central Government. 

The functions assigned to the National Commission for Minorities are to (see s. 9)]— 

(a) evaluate the progress of the development of minorities under the Union and 
States; 

e) monitor the working of the safeguards provided in the Constitution and in laws 
enacted by Parliament and the State Legislatures; 

(c) make recommendations for the effective implementation of the safeguards for 
the protection of the interests of minorities by the Central Government or the State 
Govemments; 

(d) look into specific complaints regarding deprivation of rights and safeguards of 
the minorities and take up such matters with the appropriate authorities; 

(e) cause studies to be undertaken into problems arising out of any discrimination 
against minorities and recommend measures for their removal; 

(f) conduct studies, research and analysis on the issues relating to socio-economic 

and educational development of minorities; 
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suggest appropriate measures in respect of any minority to be undertaken by the 
Con Government : the State bet ina » ý ú 

(h) make periodical or special reports to the Central Government on any matter 
pertaining to minorities and in particular difficulties confronted by them; and 


(i) any other matter which may be referred to it by the Central Government. 


For the full text of this Act, see App. I to the Author's Human Rights in 
Constitutional Law. 
. The Jamiat-ulama-i-Hind goes to the extent of urging for the deletion of Art. 44 
Pee dt. 2-10-1979, p. 3] or to exempt Muslims from its operation [Statesman, 84- 
. This view has been supported by many Muslim Judges and scholars who possess special 
knowledge about the at [see Author's Commentary on the Constitution of India, 6th 
(Silver Jubilee) Ed., Vol. D, pp. 222-23]. 
. If Government yields to this demand of the Muslim now, could it resist a similar demand 
of the Christians and the nascent demand of the Akali leader that there should be a 
separate code of personal laws for the Sikhs [Statesman, 16-6-1983]. For similar demand 
for Christian converts; which has been turned down by the Supreme Court, see Soosaí v. 
Union of India, AIR 1986 S.C. 733 (para 8). 


. Ananda Bazar Patrika, dt. 5-2-1982. 


. A Muslim divorced wife brought an application for maintenance under s. 125 of the 
Criminal Procedure Code, which was decreed. The husband appealed to the Supreme 
Court on the ground that s. 125 should not apply to Muslims as it is contrary to Muslim 
Personal law. The Supreme Court rejected this contention upon the interpretation of s. 


125, namely, that it applied to all ‘persons’, irrespective of their religion or personal law, 
and dismissed the husband's cat " 

In the judgment [Ahmed v. Shah Bano, AIR 1985 S.C. 945 (para 32)], the Supreme 
Court observed that it was a pity that the State had not made any attempt to make a 
common Civil Code even hong Art. 44 issued a clear mandate on the State in this 


behalf, —whether the lead came from the Muslim community or not: 


“A belief seems to have gained ground that it is for the Muslim community to take a 
lead in the matter of reforms of their personal law, A common Civil Code will help the 
cause of national integration by removing disparate loyalties to laws which have 
qoubichag ideologies . . . J is the State which is charged with the duty of securing a uniform 
Civil e for the citizens of the country, . .". 


The Supreme Court repeated its views on Art. 44 in Jorden v. Chopra, AIR 1985 
S.C. 935 (para 1). 

As a learned Professor of the Bombay University, Prof. Siddiqui, observed, if the 
State took the lead, ultimately the Muslim community would accept it because it was in 
accord with the notions of modern civilised society; 

"The issue should not be decided in terms of textual conformity with the Koran but 
in the context of modern civilised society. And then even if the law goes against the Koran, 
the oe must enact it. Ultimately, the community will accept it” [Sunday Observer, 
6-5-1984]. 

Overriding the clear observations of the Supreme Court and rejecting the protests of 
a large section of the Muslim community, including learned scholars, however, the 
Congress(I) Government enacted the Muslim Women (Protection of Rights on Divorce) 
Act, 1966, providing that the statutory provisions contained in this Act should govern, 
unless the divomed woman and her former husband apply to the Court that they would 
prefer to be governed by the provisions of s. 125, Cr. P.C., as to the right of maintenance 
of the divorced wife. 

The Congress (I) Government thus, gave way to the Muslim fundamentalists to 
violate the Supreme Court decisions as well as the Constitution, which enjoined the State 
to make a common Civil Code, overriding any personal law to the contrary. It was more 
surprising that the National Front Government's Law Minister had dittoed, declaring that 
there would be no common Civil Code unless the Muslim community wanted it. 


. Ahmed v. Shah Bano, AIR 1985 S.C. 945. 


: (eve dt. 23-12-1989. [On 12-6-1996, ex-P.M. Narasimha Rao forcefully presented 
before Parliament the Congress case against Uniform Civil Code. The Coalition 
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Government of Gowda seems to adhere to this view (see Author's Uniform Civil Code in 
Indía, 2nd Ed., p. 42).] 

. The claim of the Buddhist converts, resurrected during the 1980 election, cleart 
confronts the unanimous decision of the highest tribunal in Punjabrao v. Meshram, AIR 
1965 S.C. 1179, followed by Ramalingam v. Abraham, (1969) 1 S.C.C. 24; Soosai v. India, 
AIR 1986 S.C. 733 (para 8). 


Notwithstanding these decisions of the highest tribunal of the land and the 
irrefutable grounds stated at pp. 399-400, the National Front Government has enacted the 
Constitution (Scheduled Castes) Orders [Amendment) Act, 1990 (Act 15 of 1990) 

, extending the Scheduled Caste privileges to the Buddhist converts from Hinduism. 


. Indra Sawhney v. Union of India, (1992) Supp. (3) S.C.C. 217 (paras 399, 782). Noble 
laureate Mother Teresa participated in a demonstration at Delhi on 18-11-1995 
demanding reservation for scheduled caste christians. 


j0. Prime Minister Rao failed to achieve it through an ordinance. His successor Gowda 
intended to have it through a Bill. 


. This statement of the Author has been criticised as an ‘ipse dixit by Mr. Noorani 
[Statesman, 27-6-1995]. Mr. Noorani has not repelled any of the reasons given by this 
Author at pp. 400ff. of the 16th Ed. of the ‘Introduction’, viz —{i) In the international 

here, the minority problem arose when the population of a country came to be 

ected against their will, by external circumstances, such as war, to another country so 
that the divided community which became a minority in another country needed 
safeguards to save them from ethnic extinction. On the other hand, the Muslims obtained 
the tion of India on their own demand on the footing of the ‘two-Nation’ theory, and 
even after that Partition, a section of the Muslim community preferred to remain in India 
out of their own choice; nobody compelled them to remain in divided India (which was a 
creation of theirs). 


(ii) When they opted to remain in divided India, they did not enter into any 
covenant with the Government of divided India. No observation of Moulana Azad can be 
enforced as a legal covenant in an international court. 


(iii) The leaders of divided India incorporated in their Draft Constitution certain 
safeguards for minorities, notwithstanding the Partition, because they refused to concede 
on principle, that the Muslims in India constituted a separate Nation. That India 
constituted one Nation whose unity and integrity must be maintained was proclaimed in 
the very Preamble of the Draft Constitution of divided India. The Muslims who opted to 
remain in divided India did so with their eyes open to this Preamble and the safeguards 
for minorities included in that Draft. 

These have ultimately been embodied in Arts, 25-30 of the Constitution as finally 
adopted in 1949. Hence, all the safeguards in Art. 27 of the International Covenant are 
already embodied in the Constitution of India, viz., the right (a) to enjoy their own 
culture [Arts. 29-30]; (b) to profess and practice their own religion [Art. 25(1)]; and (c) to 
use their own language [Art. 29(6)]. If any of these rights are infringed, any member of 
the minority community can legally enforce them in the national Courts under Art. 32 or 
226. 

(iv) But the Muslims and their advocates are not contended with this. They want 
things beyond what is already contained in the Constitution adopted by the ‘People of 
India’ pa ch included the Muslims who opted to remain in India), e.g., to eliminate or 
scrap 44 of the Constitution—which enjoins the Government of India to make a 
common civil code for all the people of India. The highest Tribunal of the land which is 
also to abide by Art. 44 (by reason of Art. 36), read with Art. 12, has been repeatedly 
reminding the Government of India of their duty to implement Art. 44, when more than 
half a century has elapsed since the adoption of the Constitution. 

As against this, what covenant will a journalist produce before an international 
forum to establish the case of those who are still fostering the ghost of the ‘two-Nation’ 
theory, to disintegrate the unity of India, and to override the highest law of the land. 

On this point, I can do no better than to quote from a recent Supreme Court 
judgment [Mudgal v. Union of India, AIR 1995 S.C. 1531 (para 35)]. 

“Those who preferred to remain in India after the Partition, fully knew that the 
Indian leaders did not believe in the two-nation or three nation theory and that in the 
Indian Republic there was to be only one Nation—the Indian Nation—and no community 


INTRODUCTION TO THE CONSTITUTION OF INDIA — [CHAP. 34 


could claim to remain a separate entity on the basis of religion.” [See also Bommai v. Union of 
India, AIR 1994 S.C. 1918 (para 21)—9Judges.] 


No dogmatism of a coloured by a communal vision, can demolish the 
foregoing observation of the tribunal which is founded on patent history. 


(v) It is an amazing evidence of the foresight of the Indian leaders that even though the 

Covenant on Civil and Political Rights was made some two decades later, they 

anticipated the contents of Art. 27 of the International Covenant and embodied them in the 

Dette am Balac cabo cour cu GAMin Spaass say E go e 

the undenied facts of Indian history [vide Poudyal v. Union of India, 1993 S.C. 1804 
(paras 30, 51) CB]. 


. Resolution of the U.N. Sub-Commission on the Prevention of Discrimination and 


Protection of Minorities (1950). 


3. Imam Bokhari at the Babri Masjid rally [Statesman, 30-1-1987]. 


. Vide 47 Truth Seren En 569. [See Author's Uniform Civil Code for India, Prentice- 
Hall of India, 2nd Ed., 1997.] 


35. DALWAI, Muslim Politics in Secular India (1972), pp. 48, 50-52, 72, 76, 96. 


. Itis one forward to condemn the Indian Constitution itself as worthy of being burnt 
down, for its iiir eam ver en ense is ener d hy tbe el 
Muslims, so as to violate the Prevention of to National Honour Act [see the report from 
Bareilly, at p. 9, col. 4 of Statesman, dt. 8-11-1982]. 


. Space does not permit to deal with the problem of minority in India comprehensively, in 
a book of this introductory nature. Those who want to study further ftr read the 
Author's Commentary on the Constitution of India (6th Ed.), Vol. D, pp. 206-09; 217-28; 232- 
37; 248-53. 


. Of course, in some later stanzas, the motherland is described as having hands and voices, 
but that is nothing but a poetic way of portraying the hands and voices of all children of 
the soil, to whom the poet appealed for fighting for their independence, as one man. The 
object is not in any way different from the patriotic songs of other lands. 


j9. It sounds ironical to hear that the objection to Vande Mataram, which figured in the 11-point 


demands of Mr. Zinnah 1938, could be resounded the mouth of the Muslims in the 

1992-Parliament, ie, 45 years after the Partition of India, Eventually, the Parliament (of 

Partitioned India) had to adopt a resolution (23-12-1992) that every session of Parliament shall 

close with the music of Vande Mataram. 

. The demand for namaz on the hoy has been reciprocated by that of moha-arati on 
the highway [Statesman, dt. 10-2-1993), forgetting that both are equally untenable under 

the law [vide p. 24, C7, Vol. C/I]. 

. Whatever be the merits of the arguments of the BJ.P., the Supreme Court has thrown 
cold water upon it by laying down in the 9-Judge Bommai Case, AIR 1994 S.C. 1918 that 

‘Secularism’ under the Constitution requires that. 


. Keshavananda v. State of Kerala, AIR 1973 S.C. 1461 (13.Judges). 


Tables 


TABLE -I 
FACTS TO START WITH 
(Figures rounded up, primarily on the basis of 1991 census) 

India has- 
an area of over 12,65,000 sq. miles (32,87,782 sq. km.) of which 10,861 sq. miles are included 

in the Union Territories and the rest in the States; 

6,05,224 villages as against 4,689 towns; and 72.22 per cent of the population live in villages 
as per 2001 census; 

a population 1,02,87,37,436 (vide India 2008, page 7) (about 16% of the world population) 
—of whom Hindus constitute 82.41 per cent, Muslims 11.67 per cent, and other reli- 
gious together 6 per cent ; who speak as many as 1,652 languages of which 18 languages 
are spoken by over a lakh of people each and these 18 have, accordingly, been included 
in the Eighth Schedule of the Constitution. 

a per capita annual income of Rs. 23,222 (as on 31.05.2006). 

a literacy of 64.84 per cent of the population. [In 1951, it was 18 per cent only,] 

Every man and woman of 18 and over is an elector for the House of the People and respective 
Legislative Assembly. At the fifth general election held in 1971, the number of persons on the 
electoral roll was 290 m., which is more than the population of the U.S.A. or the U.S.S.R. 
On the revision of the electoral roll, in 1986, this number rose up to 361 m.; and as a result 
of the lowering of the voting age to 18, in the 1989-election, the number exceeded 490 m. In 
the 1996 polls the number of voters was more than 590 million. In 14th Lok Sabha general 
election in 2004 the number of voters was 67,14,87,930. 

General elections have been held in 1951, 1957, 1962, 1967, 1971, 1977, 1980, 1984, 1989, 1991, 
1996, 1998, 1999 and 2004. [See Table XIII, post.) 

India's Annual Budget for 2008-2009 is Rs. 7,50,884 (Plan * Non-plan) crores, of which 
Defence includes Rs. 1,05,600 crores. 

The Constituent Assembly had its first sitting on 9-12-1946. 

The Draft Constitution of India, which was prepared by the Drafting Committee of the 
Constituent Assembly and presented by it to the President of the Constituent Assembly 
on 21-2-1948, contained 315 Articles and 8 Schedules. 

The Constitution of India, as adopted on 26-11-1949, contained 395 Articles and 8 Schedules. 
After subsequent amendments, the Constitution as it stood on 31-1-2007, contained 444 
Articles and 12 Schedules. 

Up to June 2006, the Constitution has been amended 94 times by Constitution Amendment 
Acts passed in conformity with Art. 368 of the Constitution (see Table IV). 
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TABLE II 
STATEWISE MEMBERSHIP OF THE CONSTITUENT ASSEMBLY OF INDIA 
AS ON 31ST DECEMBER, 1947 


PROVINCES—229 


No. of 
members 
. Madras 49 7. C.P. and Berar 
. Bombay 21 
. West Bengal 19 
. United Provinces 55 
12 11. Ajmer-Merwara 
36 12. Coorg 


Inpian SrATES—70 

19. Tripura, Manipur and 
Khasi States Group 

20. U.P. States Group 

21. Eastern Rajputana States 
Group 

22. Central India States Group 


(including Bunldelkhand 
and Malwa) 


Western India States 
Group 


Gujarat States Group 

Deccan and Madras States 
Group 

Punjab States Group 

Eastern States Group I 

Eastern States Group II 

Residuary States Group 


i; 
2. 
3. 
4. 
5. 
6. 
7. 
8. 
9. 


+ Travancore 
. Udaipur 
. Sikkim and Cooch Behar Group 
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TABLE M 
TERRITORY OF INDIA 
(A) As in the Original Constitution (1949) (B) After Seventh Amendment, 1956 up to end of 2000 


Union Union 


pe Se 


States in Part A States in Part B States in Part C 


Assam 
Bihar 
Bombay 
Madhya 
Pradesh 
Madras 
Orissa 
Punjab 
The United 
Provinces 
West Bengal 


Arunachal Pradesh! 
. Goal 
. Chhattisgarh"® 
uaa and'® 
28. Jharkhand” 
1. The capital cities are: Andaman and Nicobar Islands—Port Blair, Andhra Pradesh—Hyderabad; Arunachal Pradesh—Itanagar, Assam—Dispur; Bihar— 


Patna; Chandigarh —Chandigarh; Chhatisgarh—Raipur; Dadra and Nagar Haveli—Silvassa; Daman and Diu—Daman; Delhi—Delhi; Goa— Panaji; 
Gujarat—Gandhinagar; Haryana— Chandigarh; Himachal Pradesh—Simla; Jammu and Kashmir—Srinagar; Jharkhand —Ranchi; Karnataka— Bangalore; 
Kerala— Trivandrum; Lakshadweep—Kavaratti; Madhya Pradesh — Bhopal; Maharashtra —Mumbai; Manipur—Imphal; Meghalaya—Shillong; Mizoram— 
Aizwal; Nagaland—Kohima; Orissa—Bhubaneswar; Pondicherry—Pondicherry; Punjab— Chandigarh; Rajasthan— Jaipur; Sikkim—Gangtok; Tamil 
Nadu—Madras; Tripura—Agartala; Uttar Pradesh—Lucknow; Uttaranchal—Dehra Dun; West Bengal— Calcutta. 
. Substituted for Bombay by the Bombay Reorganisation Act (11 of 1960). 
. The name of *Madras' changed to “Tamil Nadu’ by the Madras State (Alteration of Name) Act, 1968. 
. Mysore changed its name to ‘Karnataka’ under the Mysore State (Alteration of Name) Act, 1973. 
. Inserted by the State of Nagaland Act, 1962. 
. Inserted by the Punjab Reorganisation Act, 1966. 
. Inserted by the State of Himachal Pradesh Act, 1970. 
. Manipur, Tripura and Meghalaya were added by the N.E. Areas (Reorganisation) Act, 1971. 
. Sikkim was added by the Constitution (36th Amendment) Act, 1975. 
. The Laccadive, Minicoy and Amindivi Islands were renamed “Lakshadweep’, by the Laccadive, Minicoy and Amindivi Islands (Alteration of Name) Act, 
1973. 

. Inserted by the Constitution (10th Amendment) Act, 1961. 

. Inserted by the Constitution (12th Amendment) Act, 1962 and amended by Act 18 of 1987. 
3. Inserted by the Constitution (14th Amendment) Act, 1962. Substituted by the Pondicherry (Alteration of Name) Act, 2006, s. 4, for “Pondicherry” (w.e.f. 

1.10.2006). 

. Inserted by the Constitution (12th Amendment) Act, 1962, with effect from 20-12-1961. 
. Mizoram was elevated to the status of a State—by the State of Mizoram Act, 1986, w.e.f. 148-1986; and Arunachal Pradesh has similarly been elevated from 
the status of Union Territory to statehood, by the State of Arunachal Pradesh Act, 1986. 
. Goa was made a State by the Goa, Daman and Diu Reorganisation Act, 1987. 
. Delhi, which was no. 1 in the list of Union Territories in Part II of Sch. I of the Constitution, has been called the ‘National Capital Territory of Delhi’ by 
the Constitution (69th Amendment) Act, 1991, by inserting Art. 239AA-239AB in the Constitution, w.e.f. 1-2-1992. Though it is still retained in the category 
of a Union Territory, it has been given a special status—having a Legislative Assembly and a Council of Ministers to advise the Lieutenant Governor 
(similar to that in a State), but the Legislative Assembly shall have no power to make laws with regard to Public Order, Police and Land, though they are 
specified in Entires 1, 2 and 18 of List Il of 7th Sch. The legislative power relating to those subjects shall belong to the Union Parliament. 
. Added by The Madhya Pradesh Reorganisation Act, 2000, s. 5 (w.e.f. 1-11-2000). 
. Added by The Uttar Pradesh Reorganisation Act, 2000, s. 5 (w.e.f. 9-11-2000). Substituted by the Uttaranchal (Alteration of Name) Act, 2006, s. 5 
for “Uttaranchal”. 


. Added by The Bihar Reorganisation Act, 2000, s. 5 (w.e.f. 15-11-2000). 
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TABLE IV 
THE CONSTITUTION AMENDMENT ACTS 


Date of Due o Whether ratified by more than half of State 
Act assent by S orca Legislatures, as required by the Proviso to Amendment made 
President — "ment Art. 368 


The Constitution (First Amend- 186195] 186-1951 Articles amended—15, 19, 85, 87, 174, 
ment) Act, 1951 (retrospec- 176, 341, 342, 376. 
tive in Part) Articles inserted —31 A, 31B. 
Schedule added—Ninth. 
The Constitution (Second 151953 15953 Since the Amendment. Bill sought to make a Article amended—81. 
Amendment) Act, 1952 change in the representation of States in 
Parliament, it had to be referred to the Leg- 
islatures of the States in Parts A and B for 
their ratification. The Bill was ac ly 
in Parliament on 19-12-1952, and then 
referred to the States. On receiving the rati- 
fication of not less than one-half of the State 
Legislatures, the President gave his assent 
on 1-5-1953. 


The Constitution (Third Amend- The Bill was passed by Parliament on 289-1954. Schedule amended—Seventh Schedule— 
ment) Act, 1954 Since the Bill sought to amend a List of the List III, Entry 33. 

Seventh Schedule, it required ratification 
by the Legislatures of not less than one-half 
of the States specified in Parts A and B of 
the First Schedule. After having received 
such ratification, the President gave his as- 
sent on 22-2-1955. 


The Constitution (Fourth 27241955 — 
Amendment) Act, 1955 Schedule amended—Ninth. 
The Constitution (Fifth Amend- — 24121055 C: int Article amended—3. 
ment) Act, 1955 
6. The Constitution (Sixth Amend- — 119-1956 The Bill was passed by Parliament on 31-5-1956. Articles amended—269, 286, 
ment) Act, 1956 It required ratification by not less than half Schedule amended—Seventh Schedule 


EEUU — —— —— 


Articles amended—31, 31A, 305. 


TABLE IV — Contd. 
ee ———— 
Date of Date of Whether ratified by more than half of State 
assentby commen- Legislatures, as required by the Proviso to Amendment made 

President cement Art. 368 


of the State Legislatures because it sought — List II, Entry 54; List I, Entry 92A in- 
to amend the Legislative Lists. Having re- serted. 
ceived such ratification the Bill was assented 
to by the President on 11-9-1956. 
The Constitution (Seventh 19-10-1956 1-11-1956 For obvious reasons, this Bill required ratifica- Articles amended—49, 80, 81, 82, 131, 
Amendment) Act, 1956 tion. Hence, it was referred to the State Leg- 153, 158, 168, 170, 171, 216, 217, 
islatures, having been passed by Parliament 220, 222, 224, 230, 231, 232, 239, 
on 11-9-1956. After obtaining the required 240, 298, 371. 
ratification, the President gave his assent. Articles inserted —258, 290A, 350A, 350B, 
372A, 378A. 
Schedules amended—First, Second, 
Fourth, Seventh— List I, Entries 32, 
67; List II, Entries 12, 24; List III, 
Entry 40. 
Articles omitted —238, 242, 243, 259, 278, 
306, 379-391. 
Schedule omitted — Second, Part B. Con- 
sequential amendments in numer- 
E s ous provisions. 
The Constitution (Eighth 51-1960 51-1960 Article 334 amended—*20 years’ substi- 
Amendment) Act, 1959 Views of the Legislature of the State of W.B. tuted for ‘10 years’. 
The Constitution (Ninth Amend- 28121960 17-1-1961 ascertained, under Art. 3, but ratification First Schedule amended—to transfer cer- 
ment) Act, 1960 was not required as mere territorial change tain territories from the States of 
was not a matter specified in the Proviso to Assam, Punjab, West Bengal and 
Art. 368. the Union Territory of Tripura to 
Pakistan, implementing the Indo- 
Pakistan agreements of different 
dates. 
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15. 


The Constitution (Tenth 
Amendment) Act, 1961 


The Constitution (Eleventh 
Amendment) Act, 1961 


The Constitution (Twelfth 
Amendment) Act, 1962 


The Constitution (Thirteenth 
Amendment) Act, 1962 


The Constitution (Fourteenth 
Amendment) Act, 1962 


The Constitution (Fifteenth 
Amendment) Act, 1963 


19-12-1961 


273-1962 


28-12-1962 


28-12-1962 


510-1963 


11-1961 
(with 


tive effect) 


19-12-1961 


20-12-1961 
(retrospec- 
tively). 


1-12-1963 


28-12-1962 
But ss. 3 & 
5 (a) came 
into force 


on 
168-1962 


(remospee- 
tively). 


5-10-1963 


Article 240 and First Schedule amended— 
to incorporate Dadra and Nagar Haveli 
as a Union Territory. 


Articles 66(1) and 71(3)—to narrow down 
grounds for validity of elec- 
tion of President or Vice-President. 


Article 240 and First Schedule amended— 
to incorporate Goa, Daman and Diu 
as a Union Territory. 

Article 371A inserted—to make special 
pom for the administration of the 

tate of Nagaland. 


Provided that Pondicherry, Karaikal, 
Mahe and Yanam, the former French 
territories, should be specified in the 
Constitution as the Union Territory of 
Pondicherry. 

Enabled the Union Territories of Himachal 
Pradesh; Manipur, Tripura; Goa, 
Daman and Diu and Pondicherry to 
have Legislatures and Councils of 
isters on the same pattern as in some of 
the Part C States before the States’ 


reorganisation. 

The Act also provided that the maximum 
representation for Union Territories in 
the Lok Sabha should be raised from 
20 to 25, to enable the Into totay 
of Pondicherry to be represented 
equately. 

Amends a number of Arts. 124, 128, 217, 
222, 224, 294A, 226, 297, 311, 316, En- 
TS SEE sig pe run 

ese are—the raising of the 
age of irem ofa High Cou Judge 


16. The Constitution (Sixteenth 
Amendment) Act, 1963 


17. The Constitution (Seventeenth 
Amendment) Act, 1964 


18. The Constitution (Eighteenth 
Amendment) Act, 1966 


TABLE IV — Contd. 


Whether ratified by more than half of State 
Legislatures, as required by the Proviso to 
Art. 368 


Amendment made 


from 60 to 62; the extension of the 
jurisdiction of a High Court to issue 
writs under Art. 226 to a Government 
or authority situated outside its terri- 
torial j ction where the cause of 
action arises within such jurisdiction; 
resp g the gogo i sed by 
Art 311 u pleasure of the Presi- 
dent or Governor to dismiss a civil 
servant. 


Amends Art. 19 to enable Parliament to 


make laws providing restrictions upon 
the freedom of expression question- 
ing the sovereignty or integrity of the 
Union of India, with consequential 
changes in Arts. 84, 173, Third Sched- 
ule. 


Amends Art. 31A (definition of ‘estate’ 


amended with retrospective effect); 
Entries 21—64 added to the Ninth 
Schedule. 


Adding Explanations to Art. 3. Provision 


was made for the formation of two 
States, Punjab and Haryana, by 
reorganising Punjab on linguistic ba- 
sis. The explanation added to Art. 3 
was to clarify that the Parliament has 
the power to create a new State or 
Union Territory. 
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The Constitution (Nineteenth Amend- 
ment) Act, 1966 

[Ihe Constitution (Twentieth 
Amendment) Act, 1966 

The Constitution (Twentydirst Amend- 
ment) Act, 1967 

The Constitution (Twenty-sec 
ond Amendment) Act, 1969 


The Constitution (Twenty-third 
Amendment) Act, 1970 


The Constitution (Twenty-fourth 
Amendment) Act, 1971 


The Constitution (Twenty-fifth 
Amendment) Act, 1971 


11-12-1966 
22-12-1966 
104-1967 


259-1969 


23-1-1970 


511-1971 


11-12-1966 
22.12.1966 
1041967 


259-1969 


23-1-1970 


541-1971 


Amending Art. 324 to clarify the duties 
of the Election Commission. 

Art. 233A inserted to validate the appoint- 
ment of District Judges. 

Includes "Sindhi' in the List of Languages 
in the Eighth Schedule. 

Inserts Arts. 244A, 371B and CL (1A) in 
Art. 275, to constitute an autonomous 
State within the State of Assam 
(Meghalaya) comprising certain areas 
specified in Part A of the Sixth Sched- 
ule. 

Amending Arts, 330, 332, 333, 334 (to 
extend the period of reservation for 
Scheduled Castes and Tribes). 

Inserting Cl. (4) in Art. 13; amending 
Art. 368, The object of the amend- 
ment was to clarify that the Parliament 
has the power to amend every part of 
the Constitution. The intention was 
to wipe out the effect of Golak Nath. 
After this amendment the President 
is bound to assent to a Constitution 
Amendment Bill, 


Clause (2) of Art. 31 amended and CI. 
(2A) inserted, Art. 31C inserted. 


The jurisdiction of the. Courts to deter- 


mine the adequacy of compensation 
on acquisition’of property was taken 
away. A new Clause was added to lay 
down that no law which declared that 
it was for giving effect to the principles 
specified in Cls. (b) and (c) of Art. 39 


TABLE IV — Contd. 


Date of Date of Whether ratified by more than half of State 
assentby commen- Legislatures, as required by the Proviso to Amendment made 
President cement Art. 368 


would be called in question on the 
ground that it is inconsistent with the 
fundamental rights. 

The Constitution (Twenty-sixth 28121971 — 2812-1971 "is es Omitting Arts. 291, 362; inserting Art. 

Amendment) Act, 1971 363A, amending Art. 366(22). 

The recognition to the Rulers of Princely 
States was withdrawn and their privy 
purses were abolished. 
The Constitution (Twenty-sev- 30-12-1971 yt cox Amending Art. 239A; inserting Art. 239B; 
enth Amendment) Act, 1971 amending Art. 240; inserting Art. 
371C. Two new Union Territories viz. 
Mizoram and Arunachal Pradesh, 
were formed. 
The Constitution (Twenty-eighth es exa Inserting Art. 312A; omitting Art. 314. 

Amendment) Act, 1972 The conditions of service and privileges 
of former Indian Civil Service offic- 
ers were abolished. 

The Constitution (Twenty-ninth j Hes ore Adding items 65-66 to the Ninth Sched- 

Amendment) Act, 1972 ule. 

Two Kerala Acts pertaining to land re- 
forms were included in the Ninth 
Schedule. 
The Constitution (Thirtieth les, Amending Art. 133(1). 

Amendment) Act, 1972 Appeals to the Supreme Court were cur- 
tailed. Only such appeals can be 
brought which involve a substantial 
question of Law. 

The Constitution (Thirty-first 17-10-1973 M M Amending Arts. 81, 330, 332. 

Amendment) Act, 1973 Elected seats in Lok Sabha increased 

from 525 to 545. 
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The Constitution aig ea 
Amendment) Act, 1973 


The Constitution (Thirty-third 
Amendment) Act, 1974 


The Constitution (Thirty-fourth 
Amendment) Act, 1974 


The Constitution (Thirty-fifth 
Amendment) Act, 1974 


The Constitution (Thirty-sixth 
Amendment) Act, 1975 


The Constitution (Thirty-seventh 
Amendment) Act, 1975 


The Constitution (Thirty-eighth 
Amendment) Act, 1975 


7-9-1974 


222-1975 


1651975 


1954974 


Amending Art. 371 (1) and inserting Arts. 
371D-371E; amending Entry 63 of List 
I, Seventh Schedule. The object was 
to include six provisions in regard to 
Andhra Pradesh. 

Amending Arts. 101, 190. 

It was provided that if a member of a 
State legislature or Parliament sends 
his resignation, the Chairman or 
Speaker would satisfy himself that it 
is voluntary and genuine. 


Adding items 67-86 to the Ninth Sched- 
ule. 


Art. 2A and amending Arts. 80- 
81; adding Tenth Schedule. Sikkim 
was made an Me e 
Omitting Art. 2A, Schedule X; ad 
item T to Schedule I; inse ves 
371F; adding Entry 22 to Schedule IV. 
Sikkim was made a full fledged State. 


Amending Arts. 2394-240; repealing 
Tenth Schedule. 

Provision was made for a legislative As- 
sembly and Council of Ministers for 
the Union Territory of Arunachal 
Pradesh. 


s Arts. 123, 213, 239B, 352, 356, 

Declaration of Emergency by the Presi- 
dent and promulgation of ances 
by the President or Governor made 
issues over which the judiciary would 
not be able to exercise its power of 
review. 


TABLE IV — Contd. 


Date of Date of Whether ratified by more than half of State 
Act aseentby commen- Legislatures, as required by the Proviso to Amendment made 
President cement Art. 36 


Si. 
No 


a cr ee EI E E LL 
39, "The Constitution (Thirty-ninth 1841975 181975 Yes. Amending Art. 71; inserting Art. 329A. 
Amendment) Act, 1975 108.1975 1081975 Questions regarding elections of Presi- 
dent, Vice-President, Prime Minister 
and Speaker of Lok Sabha taken out 

of the purview of the judiciary. 
40. The Constitution (Fortieth Sirs je Substituting Art. 297; adding Entries 125 

Amendment) Act, 1976 to 188 to Schedule IX. 

It was provided that all lands, minerals 
etc. underlying the ocean within the 
territorial waters or the continental 
shelf or the exclusive economic zone 
of India shall vest in the Union. Power 
to determine the limits of territorial 
waters, continental shelf etc. was 
vested in the Parliament. 


4l. The Constitution (Forty-first 791976 794976 TE "cal Amending Art. 316. Upper age for mem- 
Amendment) Act, 1976 bers of State Public Service Commis- 
sion raised from 60 to 62. 


42. The Constitution (Forty-second 18121976 Different "s. Amending Preamble, Arts. 31C, 39, 55, 
Amendment) Act, 1976 dates, 74, 77, 81, 82, 83, 100, 102, 105, 118, 
commenc- 145, 166, 170, 172, 189, 191, 194, 208, 
ing from 217, 225, 227, 228, 311, 312, 330, 352, 
3-1-1977, 353, 356, 357, 358, 359, 366, 368, 371F, 
according Seventh Schedule; 
to G.L Substituting Arts. 103, 150, 192, 226; in- 
Notification serting Arts. 31D, 32A, 39A, 43A, 48A, 
of 3-1-1977 51A, 131A, 139, 144A, 226A, 228A, 
257 A, 323A, 323B. 
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43. The Constitution (Forty-third 1341978 — 134-1978 
Amendment) Act, 1977 


44. The Constitution (Forty-fourth 3041979 — Different daies 
Amendment) Act, 1978 asnotified by 
Central 
Govemment, 
for different 


provisions; 
1961979. 
Arts 19, 
30,31, 
31A,3IC, 
74,77, 83, 
108, 105, 
123,150, 
166, 194, 
213,217, 
225,277, 


This amendment was almost a complete 
revision of the Constitution and many 
material changes were incorporated. 
It was enacted during an emergency. 
The next government that came into 
power in 1977 repealed most of the 
amendments. 
Omitting Arts. 31D, 32A, 131A, 144A; 
amending Art, 145. 

This amendment omitted many articles 
inserted by the 42nd Amendment 
Act. Some articles were changed. 


Omitting Arts. 19(1)(f), 31, 77(4), 123(4), 
166(4), 213(4), 239B(4), 257A, 329A. 

Inserting Arts 30(LA), 134A, 300A. 361A. 

and substituting, Arts. 19(1). 22. 31A, 

31C,38, 71, 74, 83, 103, 105, 123, 132-134, 
139A, 172, 192, 194, 217,225, 226, 27, 329, 
352, 356, 358, 350, 360, 361, 37 LF. 

Cancelling the amendments made by the 42nd 
Amendment Act to—Arts. 100, 102, 105, 
118, 191, 194, 208. 

(6 clauses of the Bill were rejected by the 
Rajya Sabha). 

The changes made by the 42nd Amend- 
ment Act were repealed or altered 


and the Constitution was goua 


back in its original form. But the 
right to Property was taken away 
from the Chapter of Fundamental 
Rights and put as a new Art. 300A. 


TABLE IV — Contd. 


—————————ÓÉÓÉÓÉÓ—ÓÓÓÓÁÉÓÁ—ÁÁ————————————ÉÁÉÉ 


Act 
The Constitution (Forty-fifth 
Amendment) Act, 1980 


The Constitution (Forty-sixth 
Amendment) Act, 1982 


The Constitution (Forty-seventh 
Amendment) Act, 1984 


The Constitution (Forty-eighth 
Amendment) Act, 1984 


The Constitution (Forty-ninth 
Amendment) Act, 1984 


The Constitution (Fiftieth 
Amendment) Act, 1984 


The Constitution (Fifty-first 
Amendment) Act, 1984 


The Constitution (Fifty-second 
Amendment) Act, 1985 


The Constitution (Fifty-third 
Amendment) Act, 1986 


Date of 
assent by 
President 
144-1980 

2-2-1983 
2681984 
268-1984 


11-9.1984 


11-9-1984 


152-1985 


Date of 


commen- 


cement 


251-1980 


22-1983 


268-1984 


2681984 


14-1985 


11-9.1984 


166-1986 


13-1985 


Whether ratified by more than half of State 


Legislatures, as required by the Proviso to 
Art. 368 


Yes. 


Amendment made 


Extending reservation under Art. 334 
from 30 to 40 years, 


Amending Arts. 269, 286, 366, List I, re- 
lating to Sales Tax. 


Adding Entries 189-202, to the Ninth 
Schedule. 


Inserting Proviso to Cl. (5) of Art. 356 to extend 
Pesident's Rule in Punjab. 


Amending Art. 244, Fifth & Sixth Sched- 
ules. Sixth Schedule was made appli- 
cable to Tripura. 

Substituting Art. 33. Its scope was en- 
larged and many other Forces were 
included in its ambit. 


Amending Arts. 101, 102, 190, 191; add- 
ing Tenth Schedule (anti-defection). 
It was declared that a member who 
defects from his party would become 
subject to disqualification. 


Adding Art. 371G. Mizoram was made a 
State. 
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Fhe Constitution (Fifty-fourth 
Amendment) Act, 1986 


The Constitution (Fifty-fifth 
Amendment) Act, 1986 

The Constitution (Fifty-sixth 
Amendment) Act, 1987 


The Constitution (Fifty-seventh 
Amendment) Act, 1987 


The Constitution (Fifty-eighth 
Amendment) Act, 1987 


The Constitution (Fifty-ninth 
Amendment) Act, 1988 


1591987 


20-2-1987 


3051987 


219-1987 


942-1987 


Amending Arts, 125, 221, Second Sched- 
ule. 

Appropriate provisions were made to 
increase the salary of the judges of 
the Supreme Court and High Courts. 


Inserting Art. 371-H. State of Arunachal 
Pradesh was formed. 

Inserting Art. 371-1. 

The Union Territory of Goa, Daman, 
Diu was divided. Goa was made a 
State and provision for a State assem- 
bly were inserted. Daman and Diu to 
be a Union Territory. 

Clause (3A) inserted in Art. 332. Articles 
330 and 332 were amended to make 

rovision for reservation of seats for 

cheduled Tribes of Nagaland, 
Meghalaya, Mizoram and Arunachal 
Pradesh, in the Lok Sabha and in the 
legislati ve assem emblies of Nagaland and 
M 

Inserting Ar: 394A. 

The people had been demanding that 
the authoritative text of the Constitu- 
tion should be published in Hindi. 
This amendment authorised the Presi- 
dent to publish the authoritative text 
of the Constitution in Hindi. 

Inserting Art. 359A; Amending Art. 356, 

Art. 356 was amended to provide that the 
declaration of emergency may remain 
in operation up to 3 years. The amend- 
ment made in Art. 352 provided that 


TABLE IV — Contd. 
———————————M—— ————————Ms— 
Date of Date of Whether ratified by more than half of State 
Act assentby commen- Legislatures, as required by the Proviso to Amendment made 

President cement Art. 368 


——————————————M—————À———— 
the emergency with respect to Punjab 


shall operate only in that State. 


The Constitution (Sixtieth 20121988 — 20-12-1988 v "er Amending Art. 276, to increase the limit 
Amendment) Act, 1988 of profession-tax from Rs. 250 to Rs. 
2,500. 
The Constitution (Sixty-first 2831989 283.1980 : Amending Art. 326, to reduce the voting 
Amendment) Act, 1989 age from 21 to 18 years. 
The Constitution (Sixtysecond 251-1990 — 2012-1989 les. Amending Art. 334, to increase the pe- 
Amendment) Act, 1989 riod of reservation of seats for Sched- 
uled Castes and Tribes for 10 years 
Le. upto the year 2000 A.D. 


The Constitution (Sixty-third me SA RES Amending Art. 356 [omitting Proviso to 
Amendment) Act, 1989 CI. (5) and omitting Art. 359A]. 
With regard to Punjab Cl. (5) was inserted 
in Art. 356 and a new Art. 359A had 
been added. Both of these were omit- 
ted. The Government intended to end 
the emergency in Punjab and this step 
was taken with that in view. 


The Constitution (Sixtyfourth 641990 s a Ate Amending Art. 356. 

Amendment) Act, 1990 As normalcy could not be restored in 
Punjab, emergency was to be contin- 
ued. For that necessary provision was 
made in Art. 356. 

The Constitution (Sixty-fifth 76-1990 1231992 rete x" Amending Art. 338, to provide for a Na- 

Amendment) Act, 1990 tional Commission for Scheduled 
Castes and Scheduled Tribes. The 
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The Constitution (Sixty-sixth 
Amendment) Act, 1990 


The Constitution (Sixty-seventh 
Amendment) Act, 1990 


The Constitution (Sixty-eighth 
Amendment) Act, 1991 


The Constitution (Sixty-ninth 
Amendment) Act, 1991 


The Constitution (Seventieth 
Amendment) Act, 1992 


The Constitution (Seventy-first 
Amendment) Act, 1992 

The Constitution (Seventy-sec- 
ond Amendment) Act, 1992 

The Constitution (Seventy-third 
Amendment) Act, 1992 


The Constitution (Seventy-fourth 
Amendment) Act, 1992 


The Constitution (Seventy-fifth 
Amendment) Act, 1993 


74-1990 


410-1990 


123-1991 


12-12-1991 


1281992 


31-86-1992 


5-12-1992 


204-1993 


204-1993 


52-1994 


1-2-1992 


s.3 
retrospec- 
tively from 
21-12-1991 
s. 2 from 

128-1992 
318-1992 


542-1992 


244-1993 


1-6-1993 


1551994 


Commission has been given wide 
powers. 

Inserting Entries 203 to 257 in the Ninth 
Schedule. 


Amending Art. 356, 3rd Proviso, Cl. (a) 
extending President's Rule in Punjab 
to 4 years. 

Amending Art. 356, 3rd Proviso, Cl. (a), 
extending the period to 5 years. 


Inserting Arts. 239AA and 239AB, to pro- 
vide for a legislative Assembly and 
Council of Ministers for the Union 
Territory of Delhi. 

Amending Arts. 54 and 368 to include 
Members of Legislative Assemblies of 
Union Territories of Delhi and 
Pondicherry in the electoral college. 


Inserting entries 7, 9, 11 and reinserting 
some entries in 8th Sch. 
Inserting Cl. (3B) in Art. 332. 


Re. Panchayat [Inserting Part IX, con- 
taining Arts. 243, 243A to 243-O; Elev- 
enth Sch.]. 

Re. Nagarpalika (Municipalities) [Insert- 
ing Part IXA, containing Arts. 243P 
to 243ZG; Twelfth Sch.]. 


Inserting sub-Cl. (h) in Art. 323 B(2). 


Act 


The Constitution (Seventy-sixth 
Amendment) Act, 1994 


The Constitution (Seventy- 
seventh Amendment) Act, 
1995 

The Constitution (Seventy- 
eighth Amendment) Act, 
1995 

The Constitution (Seventy-Ninth 
Amendment) Act, 1999 

The Constitution (Eightieth 
Amendment) Act, 2000 


The Constitution (Eighty-First 
Amendment) Act, 2000 

The Constitution (Eighty-Sec- 
ond Amendment) Act, 2000 

The Constitution (Eighty-Third 
Amendment) Act, 2000 


The Constitution (Eighty-fourth 
Amendment) Act, 2001 


The Constitution (Eighty-fifth 
Amendment) Act, 2001 


Date of 
assent by 
President 


318-1994 


174-1995 


308-1995 


Date of 
commen- 
cement 
318-1994 
17-6-1995 


3081995 


21.2.2002 


17.6.1995 


TABLE IV — Contd. 
Whether ratified by more than half of State 
Legislatures, as required by the Proviso to 
Art. 368 


Yes. 


Amendment made 


Inserting entry 237A in the 9th Sch. 


Inserting Cl. (4A) in Art. 16. 


Further addition of 27 entries to the 9th 
Sch. to the Constitution. 


Substituting “sixty years" for the words 
“fifty years" in Art. 334. 

Substituting new clauses for Cls, (1) and 
(2) of Art. 269; new Article for 
Art. 270 and omitting Art. 272. 


Inserting Cl. (4B) in Art. 16. 
Inserting a Proviso to Art. 335. 


Inserting Cl. (3A) in Art. 243M. 


Substitution of the figure “2026” relating 
to census in Arts. 55, 81, 82, 170, 330 
and 332 for the figure “2000”. 

Substitution of certain words in 
Art, 16(4A) to protect consequential 
seniority of reserved category retro- 


spectively. 
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The Constitution (Eighty-sixth 
Amendment) Act, 2002 


The Constitution (Eighty-sev- 
enth Amendment) Act, 
2003 


The Constitution (Eighty-eighth 
Amendment) Act, 2003 


The Constitution (Eighty-ninth 
Amendment) Act, 2003 


The Constitution (Ninetieth 
Amendment) Act, 2003 


The Constitution (Ninety-first 
Amendment) Act, 2003 
The Constitution (Ninety-sec- 


ond Amendment) Act, 
2003 


The Constitution (Ninety-third 
Amendment) Act, 2005 


The Constitution (Ninety-fourth 
Amendment), 2006 


12.12.2002 


22.6.2003 


Insertion of Art. 21A, substitution of Art. 
45 and insertion of Art. 51A(k). 


Substitution of the figure *2001" relating 
to census in Arts. 81, 82, 170 and 330 
for the figure “1991”. 


Insertion of Art. 268A, substitution of 
the words, figures and letter “Articles 
268, 268A and 269" for the words and 
figures "Articles 268 and 269" in Art. 
270 and insertion of Entry "92C" in 
Union List. 


Amendment of Art. 338 and insertion of 
Art. 338A. 


Insertion of a proviso to Art. 332(6). 


Amendment of Arts. 75, 164 and Sch. X, 
insertion of Art. 361B. 


Addition of “Bodo”, “Dogri”, *Maithilli” 
and "Santhali" languages in Sch. VIII. 
Insertion of cl. (5) in Art. 15. 


Amendment of Art. 164. 


Right to Equality 


. Equality before law 


and Equal protec- 
tion before law [Art. 
14]. 

. Prohibition of dis- 
crimination on 
ground of religion 
etc. [Art. 15]. 

3. Equality of oppor- 
tunity in employ- 
ment [Art. 16]. 

. Abolition of un- 


touchability |Art. , 


17]. 
5. Abolition of titles 
[Art. 18]. 


1. Right to property omitted from Part III of the Constitution, by the Constitution (44th Amendment) Act, 1978. 


Right to 
Freedom 


Freedom of 
speech and 
expression; 
assembly; asso- 


Right against 
Exploitation 


1. Prohibition of 
traffic in human 
beings and forced 
labour [Art. 23]. 


ciation; move- 9 prohibition of 


ment; residence 
and settlement; 
.... profession 
[Art. 19]. 


. Protection in re- 


spect of convic- 
tion for offences 
Protection of life 
and personal lib- 
erty [Art. 21]. 

Right to educa- 
tion [Art. 21A].! 


. Protection 


against arrest 
and detention in 
certain cases 


employment of 
children in haz- 
ardous employ- 
ment [Art. 24]. 


TABLE V 


Right to Freedom 
of Religion 


L. Freedom of con- 
science and free 
profession 

. Freedom to man- 
age religious af- 
fairs |Art. 26]. 


3. Freedom as to 


payment of taxes 
for promotion of 
any particular reli- 
gion [Art. 27]. 

. Freedom as to at- 
tendance at reli- 
gious instruction 
in certain educa- 
tional institutions 
[Art. 28]. 


2. Inserted by the Constitution (Eighty-sixth Amendment) Act, 2002, S. 2. 
y 


FUNDAMENTAL RIGHTS 


Cultural and 
Educational 
Rights 


l. Protection of lan- 
guage, script or 
culture of minori- 
ties [Art. 29]. 

2. Right of minori- 
ties to establish and 
administer educa- 
tional institutions 


Right to Property! 


Right to Consti- 
tutional Remedies 


Remedies for en- 
forcement of the 
fundamental rights 
conferred by this 
Part, —writs of ha- 
leas corpus, manda- 
mus, prohibition, 
certiorari and quo 
warranto [Art. 32]. 
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Directives in the Nature of Ideals of the State: 


. The State shall strive to promote the welfare of 


the people by securing a social order permeated 
by social, economic and political justice [Art. 
3B(1)|; to minimise inequality in income, status, fe 
cilities and opportunities, amongst individuals and 
groups [Art. 38(2)] J 

The State shall endeavour to secure just and hu- 
man conditions of work, a living wage, a decent 
standard of living and social and cultural oppor- 
tunities for all workers [Art. 43]. 


. The State shall endeavour to raise the level of 


nutrition and standard of living and to improve 
public health [Art. 47]. 


. The State shall direct its policy towards securing 


equitable distribution of the material resources 
of the community and prevention of concentra- 
tion of wealth and means of production [Art. 


39(bo)]. 


. The State shall endeavour to promote interna- 


tional peace and amity [Art. 51]. 


———————————————— 


L: 


Added by the 44th Amendment Act, 1978. 


2. Added by the 42nd Amendment Act, 1976. 


TABLE VI 
DIRECTIVE PRINCIPLES OF STATE POLICY 


Directives Shaping the Policy of the States: 


. To establish economic democracy and justice 
by securing certain economic rights (to be enu- 


merated in the next column). 


2. To secure a uniform civil code for the citizens 


[Art. 44]. 


3. To provide free and compulsory primary edu- 


cation [Art. 45]. 


. To prohibit consumption of liquor and intoxi- 
cating drugs except for medical purposes [Art. 


47]. 
. To develop cottage industries [Art. 43]. 


6. To organise agriculture and animal husbandry 


on modern lines [Art. 48]. 


. To prevent slaughter of useful cattle, Le., cows, 
calves, and other milch and draught cattle [Art. 


48] 


" To organise Village Panchayats as units of self- 


government [Art. 40}. 


. To promote educational and economic inter- 
ests of weaker sections and to protect them from 


social injustice [Art. 46]. 


. To protect and improve the environment and to safe- 
guard forests and wild life |Art. 48A}? 
. To protect and maintain places of historic or 
artistic interest [Art. 49]. 
. To separate the judiciary from the Executive 
[Art. 50]. 


Non-justiciable Rights of Citizens: 


. Right to adequate means of livelihood [Art. 


39(a)}. 


. Right of both sexes to equal pay for equal 


work [Art. 39(d)]. 


3. Right against economic exploitation 


[Art 39(e) 0]. 


. Right of children and the young to be protected 


against exploitation and to ities for healthy 
deve consonant with freedom and dignity 
[Art. 39(f)}- 


. Right to equal opportunity for justice and free 


legal aid |Art. 39A].? 


. Right to work [Art. 41]. 
. Right to public assistance in case of unem- 


ployment, old age, sickness and other cases 
of undeserved want [Art. 41]. 


. Rightto humane conditions of work and ma- 


ternity relief |Art. 42]. 


. Right to a living wage and conditions of work 


ensuring decent standard of life for workers 
[Art. 43]. 


. Right of workers to participate in management of 


industries (Art. 43A]." 


. Right of children to free and compulsory 


education [Art. 45]. 


INTRODUCTION TO THE CONSTITUTION OF INDIA 


TABLE VII 
FUNDAMENTAL DUTIE S OF CITIZENS! 


(a) To abide by the Constitution and respect its ideals and institutions, the National Flag and 
the National Anthem; 


(b) to cherish and follow the noble ideals which inspired our national struggle for freedom; 
(c) to uphold and protect the sovereignty, unity and integrity of India; 
(d) to defend the country and. render national service when called upon to do so; 


(e) to promote harmony and the spirit of common brotherhood amongst all the people of India 
transcending religious, linguistic and regional or sectional diversities; to renounce practices 
derogatory to the dignity of women; 


to value and preserve the rich heritage of our composite culture; 


to protect and improve the natural environment including forests, lakes, rivers and wild life, 
and to have compassion for living creatures; 


to develop the scientific temper, humanism and the spirit of inquiry and reform; 
to safeguard public property and to abjure violence; 


to strive towards excellence in all spheres of individual and collective activity so that the 
nation constantly rises to higher levels of endeavour and achievement. 


who is a parent or guardian to provide opportunities for education to his child or, as the case 
may be, ward between the age of six and fourteen years. 


1. Added by the Constitution (42nd Amendment) Act, 1976. 
2. Inserted by the Constitution (Eighty-sixth Amendment) Act, 2002. 


TABLE VIII 
GOVERNMENT OF THE UNION 


President 


p ————————————————À 


(Executive) (Legislature) 


Council of Ministers! Parliament 


Council of States House of People (Lok Sabha) 
(Rajya Sabha) 


Not more than 250? members Not more than 552? members 


12 nominated Not more than 238? Not more than 530 Not more than 20 
by President representatives of States representatives of States representatives of 
and Union Territories (plus not more than 2 Union Territories 
nominated Anglo- 
Indians) 


On 25.10.2007 there were in the Council of Ministers— 
(a) 32 Ministers of the Cabinet, including the Prime Minister; 
(b) 47 Ministers of State; and 


.. On 25.10.2007, the actual number of Members of the Council of States was 245, of whom 233 were representatives of the States and Union Territories, and 


12 nominated by the President (see Table XI). 


. On 25.10.2007, the actual number of seats in the House of the People was 545, consisting of— 


530 representatives of States (including 6 from Jammu and Kashmir). 

3 representatives of Union Territories of Delhi; Pondicherry; Chandigarh; Andaman and Nicobar Islands, Lakshadweep, Dadra and Nagar Haveli; Daman 
and Diu. 

2 nominated Anglo-Indians. 


Election : 
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TABLE IX 
OFFICES OF PRESIDENT AND VICE-PRESIDENT COMPARED 
President Vice-President 


Elected by electoral college consisting of Elected by an electoral college con- 
the elected members of (a) both Houses sisting of members of both Houses 
of Parliament; (b) Legislative Assemblies of Parliament. 

of States. 


Both elections to be in accordance with the system of proportional representation by single 


transferable vote. 


Qualifications for Election : 


(a) 


Must be a citizen of India; 


Must have completed the age of 35 
years; and 


Must be qualified for election of (c) Must be qualified for election to 
House of the People. Council of States, 


Must not hold any office of profit under the Government of India or of a State 
or any other authority under the control of either Government, excepting the 
offices of President, Vice-President, Governor of a State or Minister of the Union or 
of a State. 


Term of Office : 


Five years from the date of entering office : 


(a) 


(b) 


May resign earlier, by writing add- (a) May resign earlier, by writing add- 
ressed to Vice-President. ressed to President. 


May be removed by the process of (b) May be removed by a resolution 

impeachment. passed by a majority of members 
of Council of States and agreed 
to by House of the People. 


Both eligible for re-election, any number of ‘times. 


Functions : 


The executive power in the Union is Has no quum as Vice-President 


vested in him, and he exercises it, on except that when a vacancy arises 

the advice of the Council of Ministers in the office of President, he has 

ofthe Union.  . to act as President until a new 
President is elected and enters 
upon office. 


Except when a vacancy arises in 
office of President, the Vice- 
President acts as ex-officio Chair- 
man of Council of States. 


TABLES 


TABLE X 
A. PRESIDENTS OF INDIA 


Name Tenure 
. Dr. Rajendra Prasad 26 January 1950 — 13 May 1962 
(1884-1963) 
. Dr.Sarvepalli Radhakrishnan 13 May 1962 — 13 May 1967 
(1888-1975) 
. Dr. Zakir Hussain 13 May 1967 —3 May 1969 (died) 
(1897-1969) 
. Varahagiri Venkatagiri 3 May 1969 — 20 July 1969 (Acting) 
(1884-1980) 
. Justice Mohammad Hidayatullah 20 July 1969 — 24 August 1969 (Acting) 
(1905-1992) 
j. Varahagiri Venkatagiri 24 August 1969 — 24 August 1974 
(1894-1980) 
. Fakhruddin Ali Ahmed 24 August 1974 — 11 February 1977 (died) 
(1905-1977) 
8. B.D. Jatti 11 February 1977 — 25 July 1977 (Acting) 
(1913:2002) 
9. Neelam Sanjiva Reddy 25 July 1977 — 25 July 1982 
(1913-1996) 
10. Giani Zail Singh 25 July 1982 — 25 July 1987 
(1916-1994) 
11. M. Hidayatullah 6 October 1982 — 31 October 1982 
(1905-1992) (discharged the functions of the President) 
12. R. Venkataraman 25 July 1987 — 25 July 1992 
(b. 1910) 
13. Dr. Shanker Dayal Sharma 25 July 1992 — 25 July 1997 
(1918-1999) 
14. Dr. K.R. Narayanan 25 July 1997 — 25 July 2002 
(b. 1920) 
15. Dr. A.P.J. Abdul Kalam 25 July 2002 — 25 July 2007 
(b. 1931). 
16. Smt. Pratibha Devisingh Patil 25 July 2007 - till date 


B. VICE-PRESIDENTS OF INDIA 


Name Tenure 

. Dr. Sarvepalli Radhakrishnan 1952 — 1962 

. Dr. Zakir Hussain 1962 — 1967 

. Varahagiri Venkatagiri 1967 — 1969 
(1894-1980) 

. Gopal Swarup Pathak 1969 — 1974 
(1896-1982) 

. B.D. Jatti 1974 — 1979 
(1913-2002) 

. Mohammad Hidayatullah 1979 — 1984 

. R. Venkataraman 1984 — 1987 

. Dr. Shanker Dayal Sharma 1987 — 1992 

. KR. Narayanan 1992 — 1997 

. Krishan Kant 1997 — 2002 
(1927-2002) 

. Bhairon Singh Shekhawat 2002 - 2007 
(b. 1923) 

. Mohammad Hamid Ansari Aug. 10, 2007 - till date 
(b. 1937) 
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C. PRIME MINISTERS OF INDIA 
Name Tenure 
1. Jawaharlal Nehru 15 August 1947 — 27 May 1964 (died) 
(1889-1964) 
2. Gulzari Lal Nanda 27 May 1964 — 9 June 1964 (Acting) 
(1898-1997) 
3. Lal Bahadur Shastri 9 June 1964 — 11 January 1966 (died) 
(1904-1966) 
. Gulzari Lal Nanda 11 January 1966 — 24 January 1966 (Acting) 
(1898-1997) 
. Indira Gandhi 24 January 1966 — 24 March 1977 
(1917-1984) 
j. Morarji Desai 24 March 1977 — 28 July 1979 
(1896-1995) 
. Charan Singh 28 July 1979 — 14 January 1980 
(1902-1987) 
. Indira Gandhi 14 January 1980 — 31 October 1984 (died) 
(1917-1984) 
9. Rajiv Gandhi 31 October 1984 — 1 December 1989 
(1944-1991) 
10. Vishwanath Pratap Singh 2 December 1989 — 10 November 1990 
(b. 1931) 
11. Chandra Shekhar 10 November 1990 — 21 June 1991 
(1927-2007) 
12, P.V. Narasimha Rao 21 June 1991 — 16 May 1996 
(1921-2004) 
13. Atal Bihari Bajpayee 16 May 1996 — 1 June 1996 
(b. 1926) 
14. H.D. Deve Gowda 1 June 1996 — 20 April 1997 
(b. 1933) 
15. LK. Gujral 21 April 1997 — 18 March 1998 
(b. 1919) 
16. Atal Bihari Bajpayee 19 March 1998 — 13 October 1999 
(b. 1926) 
17. Atal Bihari Bajpayee 13 October 1999 — 22 May 2004 
(b. 1926) 
18. Dr. Manmohan Singh 22 May 2004 — till date 
(b. 1932) 


TABLES 473 


TABLE XI 
REPRESENTATION OF STATES AND UNION TERRITORIES IN THE COUNCIL OF 
STATES (RAJYA SABHA) (as on 31.07.2006) 


States : 
Andhra Pradesh 
Arunachal Pradesh 
Assam 
Bihar 
2{ Chhattisgarh 
Goa 
Gujarat 
Haryana 
Himachal Pradesh 
Jammu and Kashmir 
3{ Jharkhand 
Karnataka 
Kerala 
Madhya Pradesh 
Maharashtra 
Manipur 
Meghalaya 
Mizoram 
Nagaland 
Orissa 
Punjab 
Rajasthan 
Sikkim 
Tamil Nadu 
Tripura 
5[Uttarakhand 
Uttar Pradesh 
West Bengal 

Union Territories: 
Delhi 
Puducherry’ 
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. Substituted by The Bihar Reorganisation Act, 2000, s. 7. 
. Inserted by The Madhya Pradesh Reorganisation Act, 2000, s. 7. 
. Inserted by The Bihar Reorganisation Act, 2000, s. 7. 
. Substituted for “16” by The Madhya Pradesh Reorganisation Act, 2000, s, 7. 
. Inserted by The Uttar Pradesh Reorganisation Act, 2000, s. 7. Substituted by the Uttaranchal 
(Alteration of Name) Act, 2006, s. 5, for “Uttaranchal”, 
5. Substituted by The Uttar Pradesh Reorganisation Act, 2000, s. 7. 
7. Substituted by the Pondicherry (Alteration of Name) Act, 2006, s. 4, for “Pondicherry” (w.e.f. 
1.10.2006). 
. Plus 12 me by President = 245, 
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TABLE XII 


ALLOCATION OF SEATS IN THE HOUSE OF PEOPLE 
[Vide The Representation of the People (Amendment) Act, 2008, sec. 8] 


Name of the State/ Reserved for the Reserved for the 
Union Territory Scheduled Castes Scheduled Tribes 


aryan 
Himachal Pradesh 
ammu and Kashmir 
[Jharkhand 
Karnataka 
Kerala 
Madhya Pradesh 
Maharashtra 
Manipur 


= “| 
— 


| 
+1 | | moll a lins. Iu 


7 
1 
6 
l 
2 
2 
l 
l 
5 
2 
4 
5 


| 


lal ssw l 


Uttar Pradesh 
West Bengal 


Union Territories: 
Andaman and Nicobar Islands 
Chandigarh 
Dadra and Nagar Haveli 
Daman and Diu 
Delhi 
Lakshadwee 
Puducherry 


D N= 
| 


598 ou 8-55 SL--iilb is 


— m 
we 


me pe Ng ee i pt 


& 


Total 


. Vide The Bihar Reorganisation Act, 2000, s. 9(a). 

. Vide The Madhya Pradesh Reorganisation Act, 2000, s. 9. 

. Vide The Bihar Reorganisation Act, 2000, s. 9(c). 

. Vide The Madhya Pradesh Reorganisation Act, 2000, s. 9. 

. Vide The Uttar Pradesh Reorganisation Act, 2000, s. 9. Substituted by the Uttaranchal 
(Alteration of Name) Act, 2006, s. 5, for “Uttaranchal”. 

. Vide The Uttar Pradesh Reorganisation Act, 2000, s. 9. 

. Substituted by the Pondicherry (Alteration of Name) Act, 2006, s. 4, for “Pondicherry” (w.e.f. 
1.10.2006). 

. Plus 2 Anglo-Indians Nominated by President = 545. 
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TABLE XIV 


GOVERNMENT OF STATES 
Governor 
(Executive) (Legislature) 
Council of Ministers 
Legislative Legislative 
Council! Assemb 
(Vidhan Parishad) (Vidhan Sabha) 


1. The total number of seats in the States (including Jammu and Kashmir) which have a 
Legislative Council, is 453. [see Table XV]. 

2. The total number of seats in the Legislative Assemblies of the States and Union Territories, 

is 4120. [see Table XV]. 


TABLES 477 


TABLE XV 
MEMBERSHIP OF LEGISLATIVE ASSEMBLIES AND LEGISLATIVE COUNCILS 
[Vide The Representation of the People (Amendment) Act, 2008, sec. 8] 


Legislative Assembly Legislative Council 
Andhra Pradesh i 294 [90]! 
Arunachal Pradesh z 60 Nil 
Assam s 126 Nil 
Bihar s 2243) 1758 
4[Chhattisgarh i Nil] 
Union Territory of Delhi = Nil 
Goa T Nil 
Gujarat " Nil 
Haryana M Nil 
Himachal Pradesh 
Jammu and Kashmir 
S[harkhand 
Karnataka 
Kerala 
Madhya Pradesh 
Maharashtra 
Manipur 
Meghalaya 
Mizoram 
Nagaland 
Orissa 
Punjab 
Rajasthan 
Sikkim 
Tamil Nadu 
Tripura 
Union Territory of Puducherry’ 
B[Uttarakhand : 
Uttar Pradesh wp tee? 99)! 
West Bengal R 294 Nil 


4,120 453 


. Vide The Andhra Pradesh Legislative Council Act, 2005, s. 3(2) [from such date as the 
President may order appoint]. 

. Vide The Bihar Reorganisation Act, 2000, s. 12(1). 

. Vide The Bihar Reorganisation Act, 2000, s. 17. 

. Vide The Madhya Pradesh Reorganisation Act, 2000, s. 12(1). 
5. Vide The Bihar Reorganisation Act, 2000, s. 12(1). 

. Vide The Madhya Pradesh Reor, n Act, 2000, s. 12(1). 

. P0006). by the Pondicherry (Alteration of Name) Act, 2006, s. 4, for “Pondicherry” (w.e.f. 
1.10. i 
. Vide The Uttar Pradesh Reorganisation Act, 2000, s. 12(1). Substituted by the Uttaranchal 
(Alteration of Name) Act, 2006, s. 5 for “Uttaranchal”, 
. Vide The Uttar Pradesh Reorganisation Act, 2000, s. 12(1). 
. Vide The Uttar Pradesh Reorganisation Act, 2000, s. 18. 


TABLE XVI 
THEJUDICIARY 


Supreme Court! 


High Court? 
(in each of the States) 
(In districts) , (In Metropolitan areas) 
District & Sessions Judge’s* 
Court 


Metropolitan City Civil and Presidency 
Magistrate's Sessions Courts Small Cause 


Court Court 
(Civil) Provincial Small (Criminal) 
Subordinate Judge's* Cause Court Court of Session 
Court | 
Munsiff's* Nyaya Subordinate Panc. 
Courts Panchayats Magistrate's Courts Adalats 
Judicial Executive 
Magistrates Magistrates 
1. Chief Justice and 25 other Judges. 


2. The total sanctioned strength of Judges and additional judges in different High Courts is 678 against of which 587 Judges were in position as on 26 June 2006. 
(Vide India 2008, p. 592) 

3. At the end of 1996, there were about 2,067 (Present position is not available) District and Sessions Judges, and 1,376 (Present position is not available) 
Senior Civil Judges and Chief Judicial Magistrates. : 

4. Atthe end of 1996, there were about 4,307 (Present position is not available) Munsiffs/Subordinate Judges. 


8Z* 


VIGN] 10 NOLLILLLLSNOD FHL OL NOLLONGOWLNI 


LI 


Name 


Allahabad 


Andhra Pradesh 
Bombay 


Calcutta 


Chhatisgarh 
Delhi 
Guwahati 


Gujarat 
Himachal Pradesh 
Jammu and Kashmir 


Jharkhand 
Karnataka 
Kerala 


Madhya Pradesh 


Madras 


Punjab and Haryana 
Rajasthan 


Sikkim 
Uttarakhand! 


TABLES 


TABLE XVII 


JURISDICTION AND SEATS OF HIGH COURTS 


Year of 
Establishment 


1866 


————— 


|. Substituted by the Uttaranchal (Alteration of Name) Act, 2006, s. 4, for “Uttaranchal”. 


a . 


Territorial 
Jurisdiction 


Uttar Pradesh 


Andhra Pradesh 


Maharashtra, Dadra 
and Nagar Haveli 
and Goa, Daman 
and Diu 


West Bengal and 
Andaman and 
Nicobar Islands 
Chhatisgarh 
Delhi 

Assam, Manipur, 
Meghalaya, 
Nagaland, 
Tripura, 
Mizoram and 
Arunachal Pradesh 


Gujarat 
Himachal Pradesh 


Jammu and 
Kashmir 


Jharkhand 
Karnataka 


Kerala and 
Lakshadweep 


Madhya Pradesh 


Tamil Nadu and 
Pondicherry 


Orissa 
Bihar 


Punjab, Haryana 
and Chandigarh 


Rajasthan 


Sikkim 
Uttarakhand 


Seat 


Allahabad 
(Bench at Lucknow) 


Hyderabad 
Bombay (Bench at 
Nagpur, Panaji and 
Aurangabad) 


Calcutta (Circuit 
bench at Port Blair) 


Bilaspur 
Delhi 


Guwahati (Bench at 
Kohima and Circuit 
benches at Imphal, 


Agartala and 
Shillong) 


Ahmedabad 
Shimla 
Srinagar and 
Jammu 
Ranchi 
Bangalore 
Emakulam 


Jabalpur (Benches at 
Gwalior and Indore) 


Madras 


Cuttack 


Patna (Bench at 
Ranchi) 


Chandigarh 


Jodhpur (Bench at 
Jaipur) 

Gangtok 

Nanital 


14. 


15. 


16. 
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TABLE XVIII 


TERRITORIAL JURISDICTION OF BENCHES OF 
CENTRAL ADMINISTRATIVE TRIBUNAL 


Bangalore Bench 
Calcutta Bench 


Chandigarh Bench 


Cuttack Bench 
Ernakulam Bench 
Guwahati Bench 


Hyderabad Bench 
Jabalpur Bench 
Jodhpur Bench 


Jaipur Bench 


Madras Bench 


Bombay Bench 


Panta Bench 


SI No. Bench Jurisdiction of the Bench 

(1) (2) (3) 

l. Principal Bench (New Delhi) ^ National Capital Territory of Delhi 

2. Ahmedabad Bench State of Gujarat 

3. Allahabad Bench State of Uttar Pradesh excluding the District men- 
tioned against serial Number 4 under the jurisdiction 
of Lucknow Bench 

4. Lucknow Bench Districts of Lucknow, Hardoi, Kheri, Rai Barelli, 


Sitapur, Unnao, Faizabad, Baharaich, Barabanki, 
Gonda, Pratapgarh and Sultanpur in the State of 
Uttar Pradesh 


State of Karnataka 


States of Sikkim and West Bengal and Union 
Territory of Andaman and Nicobar Islands 


States of Jammu & Kashmir, Haryana, Himachal 
Pradesh and Punjab and the Union Territory of 
Chandigarh 


State of Orissa 
State of Kerala and Union Territory of Lakhadweep 


States of Assam, Manipur, Meghalaya, Nagaland 
and Tripura and the Union Territories of Arunachal 
Pradesh and Mizoram 


State of Andhra Pradesh 
State of Madhya Pradesh 


State of Rajasthan excluding the District mentioned 
against serial Number 14 under the jurisdiction of 
Jaipur Bench 


Districts of Ajmer, Alwar, Baran, Bharatpur, 
Bundi, Dausb, Dholpur, Jaipur, Jhallawar, Jhunjhun, 
Kotah, Sawai-Madhopur, Sikar and Tonk in the 
State of Rajasthan 


States of Tamil Nadu and the Union Territories of 
Pondicherry 


State of Maharashtra and Goa the Union Territories 
of Dadra and Nagar Haveli and, Daman and Diu. 


State of Bihar 


List 1—Union List. 

1. Defence of India and every thereof includ- 
ing preparation for defence and all such acts as may 
be conducive in times of war to its prosecution and 
after its termination to effective demobilisation. 

2 Naval, military and air forces; any other armed 
forces of the Union. 

2A. Deployment of any armed force of the Union or 
any other force subject to the control of the Union or any 
contingent or unit thereof in any State in aid of the civil 
power; powers, jurisdiction, privileges and liabilities of 
the members of such forces while on such deployment. 

3. Delimitation of cantonment areas, local self- 
government in such areas, the constitution and pow- 
ers within such areas of cantonment authorities and 
the regulation of house accommodation (including 
. the control of rents) in such areas. 

4. Naval, military and air force works. 

5. Arms, firearms, ammunition and explosives. 

6. Atomic energy and mineral resources neces- 
sary for its production. 

7. Industries declared by Parliament by law to be 
necessary for the purpose of defence or for the pros- 
ecution of war. 

8. Central Bureau of Intelligence and Investiga- 
tion. 

9. Preventive detention for reasons connected 
with Defence, Foreign Affairs or the security of In- 
dia; persons subjected to such detention. 

10. Foreign Affairs; all matters which bring the 
Union into relation with any foreign country. 

11. Diplomatic, consular and trade representa- 
tion. 


TABLE XIX 


DISTRIBUTION OF LEGISLATIVE POWER 


List H—State List. 

1, Public order (but not including the use of 
naval, military or air forces or any other armed forces 
of the Union in aid of civil power). 

2. Police, including railway and village Police, 
subject to Entry 2A of List I! 

3. Officers and servants of the High Court; proce- 
dure in rent and revenue Courts; fees taken in all 
courts except the Supreme Court. 

4. Prisons, reformatories, Borstal institutions and 
other institutions of a like nature, and persons de- 
tained therein; arrangements with other States for 
the use of prisons and other institutions. 

5. Local government, that is to say, the constitu- 
tion and powers of municipal corporation, improve- 
ment trusts, district boards, mining settlement au- 
thorities and other local authorities for the purpose 
of local self-government or village administration. 

6. Public health and sanitation, hospitals and 
dispensaries. 

7. Pilgrimages, other than pilgrimages to places 
outside India. 

8. Intoxicating liquors, that is to say, the produc- 
tion, manufacture, possession, transport, purchase 
and sale of intoxicating liquors. 

9, Relief of the disabled and unemployable. 

10. Burials and burial grounds; cremations and 
cremation grounds. 

11. Omitted.' 


SS ER 
|. Entry 11 omitted by the Constitution (42nd 
Amendment) Act, 1976. 


List 11]/—Concurrent List. 


1. Criminal law, including all matters included 
in the Indian Penal Code at the commencement of 
this Constitution but excluding offences against laws 
with respect to any of the matters specified in List I 
or List I] and excluding the use of naval, military or 
air forces or any other armed forces of the Union in 
aid of the civil power. 


2. Criminal procedure, including all matters in- 
cluded in the Code of Criminal Procedure at the 
commencement of this Constitution. 


3. Preventive detention for reasons connected 
with the security of a State, the maintenance of 
public order, or the maintenance of supplies and 
services essential to the community; persons sub- 
jected to such detention. 


4. Removal from one State to another State of 
prisoners, accused persons and persons subjected 
to preventive detention for reasons specified in en- 
try 3 of this List. 


5. Marriage and divorce; infants and minors; 
adoption; wills, intestacy and succession; joint fam- 
ily and partition; all matters in respect of which 
parties in judicial proceedings were immediately 
before the commencement of this Constitution sub- 


ject to their personal law. 


6, Transfer of property other than agricultural 
land; registration of deeds and documents. 

7. Contracts, including partnership, agency, con- 
tracts of carriage, and other special forms of con- 
tracts, but not including contracts relating to agri- 
cultural land, 


List 1—Union List. 

12. United Nations Organisation. 

13. Participation in international conferences, 
associations and other bodies and implementing of 
decisions made thereat. 

14. Entering into treaties and agreements with 
foreign countries and implementing of treaties, agree- 
ments and conventions with foreign countries. 

15. War and peace. 

16. Foreign jurisdiction. 

17. Citizenship, naturalisation and aliens. 

18, Extradition. 


19. Admission into, and emigration and expul- 


sion from India; passports and visas. 

20. Pilgrimages to places outside India. 

21. Piracies and crimes committed on the high 
seas or in the air; offences against the law of nations 
committed on land or the high seas or in the air. 

22, Railways, 

23. Highways declared by or under law made by 
Parliament to the national highways. 

24. Shipping and navigation on inland waterways, 
declared by Parliament by law to be national water- 
ways, as regards mechanically propelled vessels; the 
rule of the road on such waterways. 

25. Maritime shipping and navigation, including 
shipping and navigation on tidal waters; provision 
of education and training for the mercantile marine 
and regulation of such education and training pro- 
vided by States and other agencies. 

26. Lighthouses, including lightships, beacons 
and other provisions for the safety of shipping and 
aircraft. 

27. Parts declared by or under law made by Par- 
liament or existing law to be major ports, including 


TABLE XIX— Contd. 
List I1—State List. 


12. Libraries, museums and other similar institu- 
tions controlled or financed by the State; ancient 
and historical monuments and records other than 
those declared by or under law made by Parliament! to 
be of national importance. 

13. Communications, that is to say, roads, 
bridges, ferries, and other means of communication 
not specified in List I; municipal tramways, rope- 
ways; inland waterways and traffic thereon subject 
to the provisions of List I and List III with regard to 
such waterways; vehicles other than mechanically 
propelled vehicles. 

14. Agriculture, including agricultural education 
and research, protection against pests and preven- 
tion of plant disceases. 

15. Preservation, protection and improvement of 
stock and prevention of animal diseases; veterinary 
training and practice. 

16. Pounds and the prevention of cattle trespass. 

17. Water, that is to say, water supplies, irrigation 
and canals, drainage and embankments, water stor- 
age and water power subject to the provisions of 
entry 56 of List L 

18. Land, that is to say, rights in or over land, and 
tenures including the relations of landlord and ten- 
ant, and the collection of rents; transfer and alien- 
ation of agricultural land; land improvements and 
agricultural loans; colonisation. 

19. Omitted. 

20. Omitted.? 


$< ui. 

l. Substituted by the Constitution (7th Amend- 
ment) Act, 1956, 

2. Omitted by the Constitution (42nd Amend- 
ment) Act, 1976. 


List I1I—Concurrent List. 


8. Actionable wrongs. 

9. Bankruptcy and insolvency. 

10. Trust and Trustees. 

11. Administrators—general and official 
trustees, 

VA. Administration of justice, constitution and 
organisation of courts, except Supreme Court and High 
Courts.! 

12. Evidence and oaths; recognition of laws, pub- 
lic acts and records, and judicial proceedings. 

13. Civil procedure, including all matters 
included in the Code of Civil Procedure at the 
commencement of this Constitution, limitation and 
arbitration. 

14. Contempt of Court, but not including con- 
tempt of the Supreme Court. 

15. Vagrancy; nomadic and migratory tribes. 

16. Lunacy and mental deficiency, including 
places for the reception or treatment of lunatics and 
mental deficients. 

17. Prevention of cruelty to animals, 

17A. Forests. 

17B. Protection of wild animals and birds! 

18. Adulteration of foodstuffs and other goods. 

19. Drugs and poisons, subject to the provisions 
of entry 59 of the Li I with respect to opium. 

20. Economic and social planning. 

20A. Population control and family planning. 

21. Commercial and industrial monopolies, 
combines and trusts. 

22. Trade unions; industrial and labour disputes. 


L Inserted by the Constitution (42nd 
Amendment) Act, 1976. 
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their delimitation, and the constitution and powers 
of port authorities therein. 

28. Port quarantine, including hospitals con- 
nected therewith; seamen's and marine hospitals. 

29. Airways; aircraft and air navigation; provi- 
sion of aerodromes; regulation and organisation of 
air traffic and of aerodromes; provision for aeronau- 
tical education and training and on of such 
education and training provided by States and other 
agencies. 

30. Carriage of passengers and goods by rail- 
ways, sea or air, or by national waterways in me- 
chanically propelled vessels. 

31. Posts and telegraphs; telephones, wireless, 
broadcasting and other like forms of communi- 
cation. 


32. Property of the Union and the revenue there- 
from, but as situated in a State . . . 


subject to legislation by the State, save insofar as 
Parliament by law otherwise provides. 

33. Omitted. 

34. Courts of wards for the estates of Rulers of 
Indian States, 
35. Public debt of the Union. 
36. Currency, coinage and legal tender, foreign 


ex 


39. Post Office Savings Bank. 

40. Lotteries organised by the Government of 
India or the Government of a State. 

41. Trade and commerce with foreign countries; 
import and export across customs frontiers; defini- 
tion of customs frontiers. 


1. Omitted by the Constitution (7th Amendment) 
Act, 1956. 


21. Fisheries. 

22. Courts of wards subject to the provisions of 
entry 34 of List I; encumbered and attached 
estates, 

23. Regulation of mines and mineral develop- 
ment subject to the provisions of List I with 
to regulation and development under the control of 
the Union. 

24. Industries subject to the provisions of entries 
7 and 52! of List L 

25. Gas and gasworks. 

26. Trade and commerce within the State subject 
to the provisions of entry 33 of List III. 

27. Production, supply and distribution of goods 
subject to the provisions of entry 33 of List IIL 

28. Markets and fairs. 

29. Omitted. 

30. Money-lending and money-lendors; relief of 
agricultural indebtedness. 

31. Inns and inn-keepers. 

32. Incorporation, regulation and winding up of 
corporations, other than those specified in 
List 1; and universities; unincorporated trading, lit- 
erary, scientific, religious and other societies and 
associations, co-operative societies. 

33. Theatres and dramatic performances; cinemas 
subject to the provisions of entry 60 of List I; sports, 
entertainments and amusements. 

34. Betting and gambling. 

35. Works, lands and buildings vested in or the 
possession of the State. 


1. Substituted by the Constitution (7th Amend- 
ment) Act, 1956. 


23. Social security and social insurance; em- 
ployment and unemployment. 

24. Welfare of labour including conditions of 
work, provident funds, employers" liability, 
workmen's compensation, invalidity and old age 
pensions and maternity benefits. 

25. Education, including technical education, 
medical education and universities, subject to entries 
63-66 of List J; vocational and technical training of 
labour. 

26. Legal, medical and other professions. 

27. Relief and rehabilitation of persons 
displaced from their original place of residence by 
reason of the setting up of the Dominions of India 
and Pakistan. 

28. Charities and charitable institutions, 
charitable and religious endowments and religious 
institutions. 

29. Prevention of the extension from one State 
to another of infectious or contagious diseases or 
pests affecting men, animals or plants. 

30. Vital statistics including registration of births 
and deaths. 

31. Ports other than those declared by or under 
law made by Parliament or existing law to be major 
ports. 

32. Shipping and navigation on inland water- 
ways as regards mechanically propelled vessels and 
the rule of the road on such waterways, and the 
carriage of passengers and goods on and waterways 
subject to the provisions of List I with respect to 
national waterways. 

33. Trade and commerce in, and the produc- 
tion, supply and distribution of, — 


1, Inserted by the Constitution (42nd Amend- 
ment) Act, 1976. 


List }—Union List. 

42. Inter-State trade and commerce. 

43. Incorporation, regulation and winding up of 
trading corporations, including banking, insurance 
and financial corporations but not including co-op- 
erative societies. 

44. Incorporation, regulation and winding up of 
corporations, whether trading or not, with objects 
not confined to one State, but not including univer- 
sities. 

45. Banking. 

46. Bills of exchange, cheques, promissory notes 
and other like instruments. 

47. Insurance. 

48. Stock exchanges and future markets. 

49. Patents, inventions and designs; copyright; 
trade-marks and merchandise marks. 

50. Establishment of standards of weight and 
measure. 

51. Establishment of standards of quality for goods 
to be exported out of India or transported from one 
State to another. 

52. Industries, the control of which by the Union 
is declared by Parliament by law to be expedient in 
the public interest. 

53. Regulation and development of oilfields and 
mineral oil resources, petroleum products; other 
liquids and substances declared by Parliament by 
law to be dangerously inflammable. 

54. Regulation of mines and mineral develop- 
ment to the extent to which such regulation and 
development under the control of the Union is de- 
dared by Parliament by law to be expedient in the 
public interest. 


TABLE XIX —Contd. 
List I1—State List. 

36. Omitted.! 

37. Elections to the Legislatures of the State 
subject to the provisions of any law made by 
Parliament, 

38. Salaries and allowances of members of the 
Legislature of the State, of the Speaker and Deputy 
Speaker of the Legislative Assembly, and, if there is 
a Legislative Council, of the Chairman and Deputy 
Chairman thereof. 

39. Powers, privileges and immunities of the 
Legislative Assembly and of the members and the 
committees thereof and if there is a Legislative 
Council, of that council and of the members 
and the committees thereof; enforcement of 
attendance of persons for giving evidence or 
producing documents before committees of the 
Legislature of the State. 

40. Salaries and allowances of Ministers for the 
State. 

41. State public services; State Public Service 
Commission. 

42. State pensions, that is to say, pensions pay- 
able by the State or out of the Consolidated Fund of 
the State. t 

43. Public debt of the State, 

44. Treasure trove, 

45, Land revenue, including the assessment and 
collection for revenue, the maintenance of land 
records, survey for revenue purposes and records of 
rights, and alienation of revenues. 

46. Taxes on agricultural income. 

47. Duties in respect of succession to agricul- 
tural land. 


1. Omitted.by the Constitution (7th Amendment) 
Act, 1956, 


List I1I— Concurrent List. 


(a) the products of any industry where the 
control of such industry by the Union is declared 
by Parliament by law to be expedient in the public 
interest, and imported goods of the same kind as such 
products; 

(b) foodstuffs, including edible oilseeds and oils; 

(c) cattle fodder, including oilcakes and other concen- 
trates; 

(d) raw cotton, whether ginned or unginned, and cot- 
ton seed; and 

(c) raw jute. 

33A. Weights and measures except establishment of 
standards.? 

34. Price Control. 

35. Mechanically propelled vehicles including 
the principles on which taxes on such vehicles are 
to be levied. 

36. Factories. 

37. Boilers. 

38. Electricity. 

39. Newspapers, books and printing presses. 

40. Archaeological sites and remains other than 
those declared by or under law made by Parliament? to 
be of national importance. 

41. Custody, m: ent and disposal of prop- 
erty (including agricultural land) declared by law to 
be avacuee property. 


1. Substituted by the Constitution (3rd Amend- 
ment) Act, 1954. 

2. Inserted by the Constitution (42nd Amend- 
ment) Act, 1976. 

3. Substituted by the Constitution (7th Amend- 
ment) Act, 1956. 
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55. Regulation of labour and safety in mines and 
oilfields. 

56. Regulation and development of inter-State 
river valleys to the extent to which such regulation 
and development under the control of the Union is 
declared by Parliament by law to be expedient in 
the public interest. 

57. Fishing and fisheries beyond territorial wa- 
ters. 

58. Manufacture, supply and distribution of salt 
by Union agencies; regulation and control of manu- 
facture, supply and distribution of salt by other agen- 
cies. 

59. Cultivation, manufacture, and sale for ex- 
port, of opium. 

60. Sanctioning of cinematograph films for exhi- 
bition. 

61. Industrial disputes concerning Union employ- 
ees. 

62. The institutions known at the commence- 
ment of this Constitution as the National Library, 
the Indian Museum, the Imperial War Museum, 
the Victoria Memorial and the Indian War Memo- 
rial, and any other like institution financed by the 
Government of India wholly or in part and declared 
by Parliament by law to be an institution of national 
importance. 


48. Estate duty in respect of Agricultural land. 

49. Taxes on lands and buildings. 

50, Taxes on mineral rights subject to any limita- 
tions imposed by Parliament by law relating to min- 
eral development. 

51. Duties of excise on the following goods manu- 
factured or produced in the State and countervailing 
duties at the same or lower rates on similar goods 
manufactured or produced elsewhere in India:— 

(a) alcoholic liquors for human consumption; 

(b) opium, Indian hemp and other narcotic drugs 
and narcotics; 

but not including medicinal and toilet prepara- 
tions containing alcohol or any substance included 
in sub-paragraph (b) of this entry. 

52. Taxes on the entry of goods into a local area 
for consumption, use or sale therein. 

53. Taxes on the consumption or sale of 
electricity. 

54. Taxes on the sale or of other 
than newspapers, subject to the provisions of entry 92A 
of List 1! 

55. Taxes on advertisements other than adver- 
tisements published in the newspapers “land adver- 
tisements broadcast by radio or television]. 

56. Taxes on goods and passengers carried by 
road or on inland waterways. 

57. Taxes on vehicles, whether mechanically 
propelled or not, suitable for use on roads, inclu- 
ding tramcars subject to the provisions of entry 35 

of List III 


se 
1. Substituted by the Constitution (7th Amend- 
ment) Act, 1956. 
2. Inserted by the Constitution (Forthy-Second 
Amendment) Act, 1976. 


42. Acquisition and requisitioning of property. 

43. Recovery in a State of claims in respect of 
taxes and other public demands, including arrears 
of land-revenue and sums recoverable as such ar- 
rears, arising outside that State. 

44. Stamp duties other than duties on fees col- 
lected by means of judicial stamps, but not includ- 
ing rates of stamp-duty. 

45. Inquiries and statistics for the purposes of 
any of the matters specified in List II or List III. 

46. Jurisdiction and powers of all courts, except 
the Supreme Court, with respect to any of the mat- 
ters in this List. 

47. Fees in respect of any of the matters in this 
List, but not including fees taken in any court 


————————— 


1. Substituted by the Constitution (7th Amend- 
ment) Act, 1956. 


List 1 —Union List. 


63. The Institutions known at the commence- 
ment of this Constitution as the Benares Hindu 
University, the Aligarh Muslim University and the 
Delhi University; the University established in pursu- 
ance of Art. 371E! and any other institution declared 
by Parliament by law to be an institution of national 
importance. 

64. Institutions for scientific or technical educa- 
tion financed by the Government of India wholly or 
in part and declared by Parliament by law to be an 
institutions of national importance. 

65. Union agencies and institutions for— 

(a) professional, vocational or technical training, 
including the training of police officers; or 

(b) the promotion of special studies or research; 
or 

(c) scientific or technical assistance in the investi- 
gation or detection of crime. 

66. Co-ordination and determination of standards 
in institutions for higher education or research and 
scientific and technical institutions. 

67. Ancient and historical monuments and 
records, and archaeological sites and remains, de- 
clared by or under law made by Parliament? to be of 
national importance. 

68. The Survey of India, the Geological, Botani- 
cal, Zoological and Anthropological Surveys of In- 
dia; Meteorological organisations. 


l. Words in italics inserted by the Constitution 
ed Amendment) Act, 1973. 

2. Substituted by the Constitution (7th Amend- 
ment) Act, 1956. 


TABLE XIX-— Cond. 
List 17—State List. 


58. Taxes on animals and boats. 

59. Tolls. 

60. Taxes on professions, trades, callings and 
employments. 

61. Capitation taxes, 

62. Taxes on luxuries, including taxes on enter- 
tainments, amusements, betting and gambling. 

63. Rates of stamp duty in respect of documents 
other than those specified in the provisions of List I 
with regard to rates of stamp duty. 

64. Offences against laws with respect to any of 
the matters in this List. ^ 

65. Jurisdiction and powers of all courts, except 
the Supreme Court, with respect to any of the mat- 
ters in this List. 

66. Fees in respect of any of the matters in this 
List, but not including fees taken in any court. 


" oo— 
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69. Census. 

70. Union public services; all-India services; 
Union Public Service Commission. 

71. Union pensions, that is to say, pensions pay- 
able by the Government of India or out of the Con- 
solidated Fund of India. 


72. Elections to Parliament, to the Legislatures of 
States and to the offices of President and Vice-Presi- 
dent; the Election Commission. 


73, Salaries and allowances of members or Par- 
liament, the Chairman and Deputy Chairman of the 
Council of States and the Speaker and Deputy Speaker 
of the House of the People. 


74. Powers, privileges and immunities of each 
House of Parliament and of the members and the 
Committees of each House; enforcement of atten- 
dance of persons for giving evidence or producing 
documents before committees of Parliament or com- 
missions appointed by Parliament. 


75. Emoluments, allowances, privileges, and 
rights in respect of leave of absence, of the President 
and Governors; salaries and allowances of the Min- 
isters for the Union; the salaries, allowances, and 
rights in respect of leave of absence and other condi- 
tions of service of the Comptroller and Auditor- 
General. 


76. Audit of the accounts of the Union and of the 
States. 


77. Constitution, organisation, jurisdiction and 

ers of the Supreme Court (including contempt 
of such Court), and the fees taken therein; persons 
entitled to practise before the Supreme Court. 


List 1—Union List. 


78. Constitution and organisation including vaca- 
tions! of the High Court except provisions as to Of- 
ficers and servants of High Courts; persons entitled 
to practise before the High Courts. 

79. Extension of the jurisdiction of a High Court 
to, and exclusion of the jurisdiction of a High Court 
from, any Union Territory.” 

B0. Extension of the powers and jurisdiction of 
members of a police force belonging to any State to 
any area outside the State, but not so as to enable 
the police of one State to exercise and juris- 
diction in any area outside that State without the 
consent of the Government of the State in which 
such area is situated; extension of the powers and 
jurisdiction of members of a police force belonging 
io any State to railway areas outside that State. 

81. Inter-State migration; inter-State quarantine. 

82. Taxes on income other than agricultural in- 
come. 

83. Duties of customs including export duties. 

B4. Duties of excise on tobacco and other goods 
manufactured or produced in India except— 

(a) alcoholic liquors for human consumption; 

(b) opium, Indian hemp and other narcotic drugs 
and narcotics. 

but including medicinal and toilet preparations 
containing alcohol or any substances included in 


sub-paragraph (b) of this entry. 


. Inserted by the Constitution (15th Amendment) 
Act, 1963. 
Substituted by the Constitution (7th Amend- 
ment) Act, 1956. 


TABLE XIX—Contd. 
List 11—State List. 


List I1 —Concurrent List. 
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85. Corporation tax. 


86. Taxes on the capital value of the assets, exclu- 
sive of agricultural land, of individuals and compa- 
nies; taxes on the capital of companies. 


87. Estate duty in respect of property other than 
agricultural land. 

88. Duties in respect of succession to property 
other than agricultural land. 

89. Terminal taxes on goods or passengers, car- 
ried by railway, sea or air; taxes on railway ares and 
freights. 

90. Taxes other than stamp duties on transac- 
tions in stock exchanges and futures markets. 

91. Rates of stamp duty in respect of bills of 
exchange, cheques, promissory notes, bills of land- 
ing, letters of credit, policies of insurance, transfer 
of shares, debentures, proxies and receipts. 

99. Taxes on the sale or purchase of newspapers 
and on advertisements published therein. 

1924. Taxes on the sale or purchase of goods other 

. where such sale or purchase takes place 
in (he course of inter-State trade or commerce. 

2928. Taxes on consignment of goods (whether 
the ioe pene making it or to any 
other person), where consignment takes place 
in the course of inter-State trade or commerce. 


392 C. Taxes on services. 
93. Offences against laws with respect to any of 


Act, m 
Inserted by the Constitution ux 
Amendmenr 


) Act, 1982, s. 5 (w.e.f. 2.2.1983). 


. Inserted by the Constitution (Eighty-eighth 
Amendment) Act, 2003. 


TABLE XIX —Conid. 
List 1—Uhnion List. List I1—State List. List I1— Concurrent List. 


94. Inquiries, surveys and statistics for the pur- 
pose of any of the matters in this List. 

95. Jurisdiction and powers of all Courts, except 
the Supreme Court, with respect to any of the mat- 
ters in this List; admiralty jurisdiction. 

96. Fees in respect of any of the matters in this 
List, but not including fees taken by any Court. 

97. Any other matter not enumerated in List II or 
List III including any tax not mentioned in either of 
those Lists. 
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TABLES 


TABLE XX 


LANGUAGES 
[Arts. 344(1), 351, 8th Sch.] 


1, Assamese. 
2. Bengali. 
3. Bodo! 

. Dogri! 

. Gujarati. 


. Hindi. 


> 


Q 


6 

7. Kannada. 

8. Kashmiri, 

9. Konkant.* 
10. Mathilli! 
11. Malayalam. 


. Manipuri? - 
. Marathi 
. Nepali? 
. Oriya. 

. Punjabi. 
. Sanskrit. 
. Santhali 
. Sindhi? 
. Tamil. 

. Telugu. 
, Urdu. 


L—— —————— 
1, Inserted by the Constitution (Ninety-second Amendment) Act, 2003. 


2. Inserted by the Constitution (71st Amendment) Act, 1992. 
3. Added by the Constitution (21st Amendment) Act, 1967. 


TABLE XXI 


INTRODUCTION TO THE CONSTITUTION OF INDIA 


PRESIDENT'S RULE IN STATES AND UNION TERRITORIES 


SI. State/U.T. No. of times Duration of President's rule 
No. President's 
rule imposed From To 
1 2 3 4 5 
1. Andhra Pradesh 2 15-11-1954 28-3-1955 
18-1-1973 10-12-1973 
2. Assam 4 12-12-1979 6-12-1980 
30-6-1981 13-1-1982 
19-3-1982 27-2-1983 
27-11-1990 30-6-1991 
3. Bihar 6 29-6-1968 262-1969 
4-7-1969 16-2-1970 
9-1-1972 19-3-1972 
30-4-1977 24-6-1977 
17-2-1980 86-1980 
28-3-1995 441995 
12-2-1999 8-3-1999 
4. Goa 1 10-2-1999 9-6-1999 
5. Gujarat 5 13-5-1971 17-3-1972 
9-2-1974 186-1975 
123-1976 24-12-1976 
17-2-1980 7-6-1980 
19-9-1996! 23-10-1996 
6. Haryana 3 21-11-1967 21-5-1968 
30-4-1977 21-6-1977 
64-1991 23-6-1991 
7.  Himachal Pradesh 2 30-4-1977 22-6-1977 
15-12-1992? 3-12-1993 
8. Jammu and Kashmir 2 7-9-1986 6-11-1986 
197-1990 9-10-1996 
9. Karnataka 4 27-3-1971 20-3-1972 
31-12-1977 27-2.1978 
214-1989 20-11-1989 
10-10-1990 17-10-1990 
10, Kerala 9 23-3-1956 1-11-1956 
1-11-1956 5-4-1957 
31-7-1959 22-2-1960 
10-9-1964 24-3-1965 
24-3-1965 6-3-1967 
4-8-1970 3-10-1970 
5-12-1979 25-1-1980 
21-10-1981 28-12-1981 
17-3-1982 24-5-1982 
1l. Madhya Pradesh 3 304-1977 23-6-1977 
17-2-1980 8-6-1980 
15-12-1992? 7-12-1993 


Maharashtra 


17-2-1980 


9-6-1980 


SI. 


17. 


18. 


19, 


20. 


21. 


23. 


TABLES 


TABLE XXI — Contd. 


State/U.T 


Manipur 


Mizoram 
Nagaland 


Orissa 


Patiala and East Punjab States 
Union (PEPSU) 


Punjab 


Rajasthan 


Sikkim 


Tamil Nadu 


Tripura 


Uttar Pradesh 


No. of times ‘s 
President's 
rule imposed 


3 


7 


From 
4 


21-1-1972 
28-3-1973 
16-5-1977 
14-11-1979 
28-2-1981 
7-1-1992 
1-1-1994 


7-9-1988 


2231975 
78-1988 
24-1992 


25-2-1961 
11-1-1971 
3-3-1973 
16-12-1976 
304-1977 
17-2-1980 


43-1953 


20-6-1951 
5-7-1966 

23-8-1968 
15-6-1971 
304-1977 
17-2-1980 
6-10-1983 
11-5-1987 


13-3-1967 
304-1977 
17-2-1980 
15-12-1992? 


18-8-1979 
25-5-1984 


31-1-1976 
17-2-1980 
30-1-1988 
30-1-1991 


21-1-1972 
5-11-1977 
12-3-19933 


25-2-1968 
1-10-1970 
13-6-1973 
30-11-1975 
304-1977 
17-2-1980 
6-12-1992* 
18-10-19955 
18-10-19965 


Duration of President's rule 


To 


5 


20-3-1972 
43-1974 
29-6-1977 
13-1-1980 
19-6-1981 
84-1992 
13-12-1994 


24-1-1989 


25-11-1977 
25-1-1989 
22-2-1993 


236-1961 
34-1971 
6-3-1974 
29-12-1976 
6-6-1977 
9-6-1980 


7-3-1954 


17-4-1952 
1-11-1966 
17-2-1969 
17-3-1972 
20-6-1977 
7-6-1980 

29-9-1985 
25-2-1992 


26-4-1967 
22-6-1977 
6-6-1980 

412-1993 


17-10-1979 
83-1985 
30-6-1977 
9-6-1980 
27-1-1989 
24-6-1992 


20-3-1972 
4-1-1978 
9-4-1993 


26-2-1969 
18-10-1970 
8-11-1973 
21-1-1976 
23-6-1977 
9-6-1980 
4-12-1993 
17-10-1996 
21-3-1997 


INTRODUCTION TO THE CONSTITUTION OF INDIA 


TABLE XXI — Contd. 


SL State/U.T. No. of times Duration of President's rule 
No. President's 
rule imposed From To 


l 2 3 4 5 


ee 


West Bengal 4 20-2-1968 25-2-1969 
193-1970 24-1971 
29-6-1971 20-3-1972 
304-1977 21-6-1977 


Arunachal Pradesh ^— 3111979 18-1-1980 


Goa 1 3-12-1966 5-4-1967 
28-4-1979 16-1-1980 
14-12-1990 25-1-1991 


Meghalaya 10-10-1991 5-2-1992 


Mizoram 11-5-1977 26-1978 
11-11-1978 85-1979 


Pondicherry 5 18-9-1968 17-3-1969 
3-1-1974 6-3-1974 
28-3-1974 2-7-1977 
12-11-1978 16-1-1980 
24-6-1983 16-3-1985 
12-1-1991 4-7-1991 


Writ Petition challenging the Proclamation is pending before the Gujarat High Court. 
Writ Petition challenging Proclamation brought before the Supreme Court has been dis- 
missed and the validity of these Proclamations have been upheld by a 9-Judge Bench 
[Bommai v. Union of India, A. 1994 S.C. 1918 (paras. 91(x), 366)]. 
As a stop-gap arrangement to enable a fresh election of the State Assembly, which had not 
taken place Before the expiry of its term. 

. On ground of failure of BJP. Government to prevent demolition of the disputed Babri 

. Masjid structure. 

On the B.S.P. Government of Mayavati losing majority on the withdrawal of the support of 
the B.J.P. 
On n. failure of any Party to be able to form a Government. A writ petition challenging the 
proclamation was allowed by the Allahabad High Court. An appeal is pending in the 
Supreme Court (January 1997). 


— 0 — — nm————— 
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INDEX 


A 
Accused: 
immunity from double prosecution and 
punishment, 110 
immunity of, against selfincriminating 
evidence, 110 
prohibition against ex post facto legislation, 
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Freedom of movement, 103 
Freedom of person, 111 
protection against arbitrary arrest and 
detention, 114 
protection of life and personal liberty, 111 
Freedom of Press, 106 
Freedoms: 
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veto power of, 240, 255 
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Minister, 243 
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ordinary, 318 
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over administrative tribunals, 320 
power of superintendence of, 319 
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power of superintendence of, 321 
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of Emergency, 214 
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Impeachment of President, 176 
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territory of, 67 

Union of, 67 
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1861, 4 

1892, 4 
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Indian federalism: 

peculiar features of, 53 
Indian Independence Act, 1947: 

changes introduced by, 11 

effects on the Government of India Act, 

1935, 12 

lapse of paramountcy under, 47 

outstanding features of, 18 
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Indian States: 
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accession to Dominion of India, 47 

integration of, 45, 47 
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Government of Indía Act, 1935, 46 

place under the original Constitution, 47-49 

reorganisation of, 49 

status of, under British Crown, 45 
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Inter-State Commerce Commission, 

345 
Inter-State comity, 352 
Inter-State Councils, 345, 353 
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accession of, 48 
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High Court of, 268 
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important provisions of, 267 
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special provisions for, 34 
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making of, 265 
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Judges of Supreme Court— 
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Judicial Review, 39, 104 
and parliamentary supremacy, 40 
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scope for, 104 
Judicial supremacy, 40 
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299 
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of the Union, 407 
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duration of, 249 
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Liberty, 25 
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Limited Government, 39 
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216 

disqualification of, 215 
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privileges of, 218-220 
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salaries and allowances of, 216 
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advice of, 196 
appointment of, 196 
Council of, 196 
individual responsibility to President, 198 
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relationship with Prime Minister, 198-99 
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privileges of, 218-19 
procedure at joint sitting, 225 
procedure in, compared with that in State 
Legislature, 251 
residuary power of, 329 
sessions of, 214 
summoning, adjournment, prorogation and 
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special position of, 198 
Private Property, 126 
Privileges of Parliament, 218-21 
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States, 71 
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effects of, 359 
effects of the 42nd and 44th Amendments, 
357-58 
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Comparison of procedure in Council of 
States and Legislative Council, 251 
Comparison of procedure in Parliament 
and, 251 
composition of, 248 
disallowance of legislation, 189 
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Madras State (Alteration of Name) Act, 
1968, 73 

North-Eastern Areas (Reorganisation) Act, 
1971, 260 
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Constitution. of India during its first fifty years. Meets the requirements of the various 
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Salient features: 

* While the Author's Commentary on the Constitution of India and the Shorter 
Constitution annotate the Constitution Article by Article, primarily from the legal 
standpoint, the present work offers systematic exposition of the constitutional 
document in the form of a narrative, properly arranged under logical chapters and 
topical headings. 

It will supply the long felt need for an introductory study on the Constitution for the 
general readers, politicians as well as students and candidates for the Public Service 
Commission and other competitive examinations. 

It traces the constitutional history of India since the Government of India Act, 1935; 
analyses the provisions of the present Constitution and explains the inter-relation 
between its diverse contents. 

It gives an account of the working of each of the provisions of the Constitution 
during its first decade with reference to statutes and decisions wherever necessary, 
together with a critical estimate of its trends, in a concluding chapter. 
The analytical Table of Contents, marginal notes, index and the graphic Tables at 
the end of the book will serve as admirable aids. 

The three Legislative lists have been printed side by side for the convenience of 
reference. 

The change made by the different Constitution Amendment Acts upto the 83rd 
Amendment and the reorganisation of the States made by various statutes may be 
seen at a glance. 

Without going into excessive detail the footnotes and references have been printed 
at the end of each Chapter so that the advanced student and 

the researcher may profit by pursuing those references, after 

his study of the contents of each chapter. 

The status of Jammu and Kashmir and the provisions of its 

State Constitution have been fully dealt with. 
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